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—DECISION—
Decision No.: 649-BH-88
Date: July 29, 1988
Claimant: ~ Jimmy Kinion Appeal No.: 8800274
S.S. No.:
Employer  Div. of Parole & Probation L.0.No.: 7
Appellant: CLAIMANT

Issue:
Whether the claimant was discharged for gross misconduct or
misconduct, connected with his work, within the meaning of
Section 6(b) or 6(c) of the law; whether the claimant left
work voluntarily, without good cause, within the meaning of
Section 6(a) of the law; and whether the claimant was able,
avaiiable and actively seeking work within the meaning of
Section 4(c) of the law.

— NOTICE OF RIGHT OF APPEAL TO COURT —

YOU MAY FILE AN APPEAL FROM THIS DECISION IN ACCORDANCE WITH THE LAWS OF MARYLAND. THE APPEAL MAYBE TAKEN IN PERSON
OR THROUGH AN ATTORNEY IN THE CIRCUIT COURT OF BALTIMORE CITY, IF YOU RESIDE IN BALTIMORE CITY, OR THE CIRCUIT COURT OF
THE COUNTY IN MARYLAND IN WHICH YOU RESIDE.

August 28, 1988
THE PERIOD FOR FILING AN APPEAL EXPIRES AT MIDNIGHT ON

—APPEARANCES—

FOR THE CLAIMANT: FOR THE EMPLOYER:

Jimmy Kinion, Claimant John Renehan, Field
Supervisor;
T.F.C. Dofflemyer,
Witness



EVALUATION OF EVIDENCE

The Board of Appeals has considered all of the evidence
presented, including the testimony offered at the hearings.
The Board has also considered all of the documentary evidence
introduced in this case, as well as the Department of Economic
and Employment Development’s documents in the appeal file.

FINDINGS OF FACT

The claimant was employed as a probation officer. As a result
of the claimant’s behavior on the evening of September 13,
1987, disciplinary action was brought against the claimant by
his employer. As part of the disposition of that matter, ” the
claimant agreed to take a leave of absence without pay for
personal reasons. The claimant returned to work with this
employer after his leave of absence.

CONCLUSIONS OF LAW

The Board has held that a leave of absence is not a voluntary
quit. The term “leaving work” refers only to an actual
severance of the employment relationship and does not
encompass a temporary interruption in the performance of

services caused by a leave of-absence. Muller v. Board of
Education, 144-BH-83.

The claimant’s leave of absence did not sever his employment
relationship, notwithstanding the fact that his job was not
guaranteed. Savage v. Church Hospital, 1067-BH-83.

The Board has also held that a claimant who voluntarily

removes himself from the work force for a substantial period
of time, pursuant to a leave of absence granted at his
request, 1is not “available for work” within the meaning of

Section 4(c) of the law. Wallnofer V. Transit and Traffic,
459-BH-84.
DECISION

The claimant was on a voluntary leave of absence, during which
time he was not available for work within the meaning of
Section 4(c) of the Maryland Unemployment Insurance Law. The
claimant 1is therefore disqualified from receiving benefits
from the week beginning September 27, 1987 and until he meets
the requirements under this section of the law. (In this case
the claimant was not available for work any time prior to his
reinstatement with the Division of Parole and Probation.)



The decision of the Hearing Examiner is reversed.
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Date of Hearing: July 12, 1988
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UNEMPLOYMENT INSURANCE - COLLEGE PARK
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Claimant: Appeal No
Jimmy R. Kinion S.S.No.: 8800274-EP
Employer: L.O. No.
Division of Parole & Probatiofppeliant 7
Employer
Issued:
Whether the claimant was discharged for misconduct connected with
the work, within the meaning of Section 6(c of the Law.
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Claimant-Present

FINDINGS OF FACT

The claimant has been employed for the past years with the
Division of Parole and Probation. At the time of his separation
from the employment on September 30, 1987, the claimant was a
senior Parole and Probation Agent earning $28,116 per year.

MWMNW(%mQ%ﬁsunday’ September 13, 1987, the claimant was stopped for
Griving 45 miles an hour in a 35 mile an hour zone. The claimant
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refused to to take o breatherlizer test and subse
license foomperiod efixty daylshheclaimamndcelived
probation befuddrgemnemdr his traoaffic viowvaichn
occurred during off duty hours.

Because tchleaimawdsa parolend probotoig)mntt,he_
employeuspendiehde claimant pendinignvaenstigation
Pursuan tot(pleco?reement,ctbem ntpirsesently on a
leaveithowtoystatufsrom the Divisid®nrooflend
Probation. This six month period of leave withou
Decembert 987 and will run until the end of May 1988
The claimant is not unemployed.

CONCLUSIONS OF LAW

Section 6(b) of the Maryland Unemploymred ulinrseusg
the denial of benefits—-—wemipiloyment when hre thelc
the individual was dischorged for susmesdeodch diwaetc
connected with his work Gross misconduct is defined in the Act
as a deliberate and illful disregard of the standards of

behavior which the employer has a right to expect, showing a
gross indifference to ’the employers Interest, or a series of
repeated violations emploE/men rules, proving that the
employee has reqularly ond wantonly d|sreqorded his "obligations.
A lesser disqualification is imposed when an individual is
discharged for misconduct connected with his work. Misconduct
means a substantial deviation from the proper standard of
conduct. Both terms, gross misconduct and misconduct, connote the
element of deliberate or willful wrongdoing.

Certain employees have o continuing duty to their employers to
refrain from commmn? statutory violations which show moral
terpetude. The claimant's duties as a Senior Parole and Probation
Agent require him to maintain a standard of conduct off duty that
is higher than the average person. The chain of events which led
to the claimant’s separation from the employment was started by
the claimant when he failed to taoke o breatherlizer test after
being stopped for speeding. Under these circumstances, it 1Is
concluded that the claimant’s conduct after being stopped for
speeding demonstrates his disregard of the emploger”s standards
of behavior. Therefore, the determination of the Claims Examiner

will be reversed.
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DECISION

The claimant was suspended for gross misconduct connected with
the work, within the meaning of Section 6(b) of the Maryland
Unemployment Insurance Law. Benefits are denied for the week
beginning September 27, 1987 and until the claimant becomes
re-employed, earns at least ten times his weekly benefit amount
and thereafter becomes unemployed through no fault of his own.

The determination of the Claims Examiner is reversed.
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Seth Clark ~

Hearing Examiner

Date of hearing: 2/2/88
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