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CORRECTED DECIS]ON

Note: This is a corrected decision being issued by the Board
according to Section 8-511 (b) of the Labor and Employment
Code. The DECISION paragraph of the previous decision did not
match the discussion in the body of the decision. This
j-nconsi-stency is corrected in this decision. The change
affects only the week ending August 71, 1990. The claimant
was not abl-e to work for most days of that. week, and she
shoul-d be disqualified for that week also.

EVALUAT]ON OE THE EVIDENCE

Thj-s case was remanded to the Board of Appeals from the
Circuit Court for Baltimore City for a de novo hearing. At
the hearing, the parties conceded that the evidence to be
presented woul-d be no different from that taken at the
previous hearings. On the motion of the cl-aj-mant, t.he Board
entered into evidence the entire transcript and proceedings of
the previous hearing. No additional- testimony or evidence was
offered, and the parties, in fact, stipulated to the facts
bel-ow.

EINDINGS OE FACT

The cl-aimant was employed as a sal-es cl_erk and cashier for the
employer from 7981 through July 23, 1990. She returned to
that employment on September 6, 1990.

The claimant suffered a knee problem which caused her to be
unabl-e to perform her work for a time. She underwent an
operation on her knee during the week which ended July 28,
1990. She was then unabl-e to work at aII untif at l-east
August 9, 1990.

The claimant concedes that she was unable to work during this
time. The claimant's job remained theoretlcally available for
her, but she was unab1e to perform this specific job until
September 6, 1990. Between August 9, 1990 and September 6,
1990, however, the claimant was able to perform sedentaryjobs. Knowing that her ol-d job was avail-able to her, assuming
that she adequately recovered, she applied for other jobs in
the areas of bookkeeping, secretary and receptionist work.
She had approximately sj-x months of experience in these
fj-el-ds, compared to fourteen years of experience in the retail-
field. The claimant diligently applied at many places of
employment for this type of sedentary work. one of these
types of work was a referral she was given by an office of the
Department of Economic and Employment Devel_opment. The
c1aimant did not obtain any of these types of work prior to
September 6. By that time, she had physically recovered
enough to get her former job back.



CONCLUSIONS OF LAW

The claimant never has been penalized for voluntarily quitting
her job under Section 8-1001 of the l-aw (formerly Section 6 (a)
of the law) because she never intended to qui-t her job. The
employer did not specifically discharge her, but she cou1d not
be al-f owed to work with her physical ] j-mitations. The Cl-aims
Examiner and the Hearing Examiner were correct in determining
that there was no disqualifying separation issue in the
cl-aj-mant's brief separation from this employment.

The real question is whether the claimant was able and
availabl-e to work within the meaning of Section 8-903 of the
law. The claimant concedes that she was not able to work at
all until August 9, 1990. The only rema-ining issue is whether
the cl-aimant met the criteria of Section 8-903 of the l-aw
between August 9 and September 5.

The first test in determining whether a person is able to work
within the meaning of Section 8-903 of the ]aw is whether they
are abfe to perform their previous work. The cfaimant failed
this test, because she was not at the time able to perform her
l-ast employment as a sales clerk or a cashier because she was
not abl-e to stand during the entire work day.

A person who is unable to perform their previous job ffidy, in
certain circumstances, be held to be meeting the requirements
of Section 8-903. fn such a case, the Board must consider the
following:

The type of work formerly done by the cl_aimanti
The type of work the cl-aimant was capable of
performing at the time the cl-aims at issue were
filed;

3. The type of work the cl-aimant sought in light of the
medical- restrictions placed upon him; and

4. The existence of or market for the type of work the
cl-aimant was seeking.

Randall v. Emplorrment Secur j-tv
Administration, 5 Unemployment
Insurance Reporter (CCH), Md.
8400, Superior Court of
Bal-timore City, L27316.

In this case, the Board concludes that the claimant was
meeting the requirements. She had some experience in the
clericaf and secretarial field, she was very actively seeking
work in this field. fn addition, it appears that the agency
also bel-ieved that thls was an appropriate field for the
claimant to work in, since the agency referred the cl-aimant to

1.
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at l-east one of these sedentary positions. under all the
circumstances, the Board concludes that the claimant was
meeting the e1j-gibility requirements of section B-903 of the
}aw, beginning with the week endi-ng August 18, 1990 through
the week ending September B, 1990.

DECISION

The cfaimant was not abfe to work and is therefore disquali-
fied from benefits under Section B-903 of the Labor and
Employment Articl-e for the weeks ending August 4 and Augrust
!!, 1990.

For the weeks ending August 18, August 25, September 1
September B, 1990, the cl-aimant was able to work within
meaning of Section B-903.

The decision of the Board of Appeals dated December 20, Tggt
is modified.
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EVALUATION OP THE EVIDENCE

This case was remanded to the Board of Appeals from the
Circuit Court for Baltimore City for a 5!g: novo hearing. At
the hearing, the parties conceded that evidence to be
presented would be no different from that taken at the
previous hearings. On the motion of the claj-mant, the Board
entered into evidence the entj-re transcript and proceedings of
the previous hearing. No additional test.imony or evidence was
offered, and the parties, in fact, stipulated to the facts
befow.

FINDINGS OF FACT

The craimant was emproyed as a sales clerk and cashier for the
employer from 7981 through July 23, 1990. She returned to
that employment on September 6, 1990.

The craimant suffered a knee problem which caused her to be
unable to perform her work for a time. She underwent an
operation on her knee during the week which ended Juty 28,
1990. She was then unable to work at all until at least
August 9, 1990.

The claimant concedes that she was unable to work during this
ti-me. The cl-aimant's job remained theoreticarly avairabre for
her, but she was unab.l_e to perform this specif ic j ob until
September 6, 1990. Between August 9, 1990 and September 6,
1990, however, the claimant was able to perform sedentary
jobs. Knowing that her ord job was available to her, assuming
that she adequately recor.ered, she applied for other jobs i;
the areas of bookkeeping, secretary and receptionist work.
She had approximately six months of experience in these
fields, compared to fourteen years of experience in the retair
field. The craimant diligently applied at many places of
employment for this type of sedentary work. One of these
types of work was a referral- she was given by an office of the
Department of Economlc and Employment Development. The
claimant did not obtain any of these types of work prior to
september 6. By that time, she had physically recovered
enough to get her former job back.

CONCLUS]ONS OE LAW

The cl-aimant never has been penalized for voruntariry quitting
her job under section 8-1001 of the l-aw (formerry section 6 (a)
of the law) because she never intended to quit her job. The
employer did not specificalry discharge her, but she could not
be arl-owed to work with her physicar limitations. The cfaims



Examiner and the Hearing Examj-ner were correct in determining
that there was no disqualifying separation issue in the
cl-aimant's brief separation from this employment.

The real- question is whether the claimant was abl-e and
availabl-e to work within the meaning of Section 8-903 of the
Iaw. The claimant concedes that she was not able to work at
all- until August 9, 1990. The only remaining issue is whether
the claimant met the cri-teri-a of Section B-903 of the law
between Augtust 9 and September 6.

The first test in determining whether a person is able to work
within the meaning of Section 8-903 of the law is whether they
are able to perform their previous work. The claimant failed
this test, because she was not at the time able to perform her
fast employment as a sales clerk or a cashier because she was
not able to stand during the entire work day.

A person who is unable to perform their previous job fraY, in
certain circumstances, be held to be meeting the requirements
of Section 8-903. fn such a case, the Board must consider the
following:

1. The type of work
2. The type of work

performing at the
fi I ed;

3. The type of work the cfaimant sougtht in Iight of the
medi-cal restrictions placed upon him; and

4. The exj-stence of or market for the type of work the
claimant was seeking.

Randal-I v. Employment Securitv
Administration, 5 Unemployment
Insurance Reporter (CCH), Md.
8400, Superi-or Court of
Baltimore City, 12137 6.

In this case, the Board concl-udes that the claimant was
meeting the requirements. She had some experience in the
clerj-cal and secretarial field, she was very actively seeking
work j-n this field. In addition, it appears that t.he agency
also believed that this was an appropriate field for the
claimant to work in, since the agency referred the claimant to
at least one of these sedentary positions. Under all- the
circumstances, the Board concludes that the claimant was
meeting the eligibility requirements of Section 8-903 of the
Iaw, beginning with the week ending August 18, 1990 through
the week ending September 8, 1990.

formerly done by the claimant;
the claimant was capable of
time the claims at issue were



DECISION

The claimant was abfe to work within the meaning of Section
8-903 of the Labor and Employment Articl-e for the weeks
ending August 11, 18 and 25 and September 1 and B, 1990.

The previous decision of the Hearing Examiner is reversed.
The previous decision of the Board of Appeals is reversed,
based upon the reasoni-ng above.
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ETNDINGS OE FACT

The claimant filed an original cl-aim for unemployment insurance
benefits at Towson, effective JuLy 29, 1990.

The claimant has been employed Kay Kiddie Shop, Inc. from June 4,
798'7 to July 23, 1990, and she ret.urned to work on September 6,
1990.

DEED/BOA 371-8 (Revised eEg)
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Separation information from the employer dj-scloses that the
cfaimant. last worked July 26, 7990, had an operation and the
doctor estimated a four to five week recovery; that her expected
date of return to work was September 6, 1990 and the position was
being hel-d for her.

The cl-aimant concedes that she needed an operation to her right
knee. She was seen by the doctor on May 4, 1990. She became
unable to work on July 24, 1990 on or about which day she had
surgery. The cl-aimant was recuperati-ng and was not ambulatory
until- August 9, 1990.

Medical- certification dated August 10, L990, stat.es that the
claimant cannot work, and that she had been unabl-e Lo work from
July 24, 1990 until- expected date of return to work of September
6, 1990. Medical certification by the same doctor dated August
23, 7990, released the clai-mant for ful_l_-time work ef fective
August 23, 1990. However, the cl-aimant was not prepared to go
back to work and secured additional medlcal- certification from
the doctor advising that she may go back to work on September 6,
1990.

The claimant did, j-n fact, return t.o work with the same employer
on September 6, 7990, but she is working reduced hours due to her
continuing physical- discomforts.

since t.he c]aimant has other occupational skil-l-s of that of
secretary or receptionist, she searched for work in these
occupations between August 9, 1990 through at l_east August 31,
1990.

However, the claimant coul-d have returned to work
her customary employment with the Gay Kiddie Shop,
as she woul-d have been refeased for work for that
her doctor.

The claimant has had fourteen years, experience
business. She has had five months, experience
receptionist, telephone operator and the l-ike.

at any time to
Inc., as soon
occupation by

in the retail-
as secretary,

CONCLUS]ONS OE LAW

The claimant did not quit her job with Gay Kj-ddie shop, rnc. The
claimant was not discharged by that employer. To the contrary,
the cl-aimant requested and was granted a medj-cal feave of absence
based upon her inability to continue to perform detail_ed sares
work due to a temporary disability to her right knee, precruding
her from prolonged standing.

counsel- correctly points to section 6 (a) of the Statute and the
l-ast sentence, "that if an individual- l-eaves his emproyment
because of a circumstances relati-ng to the hearth of the
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individual. the individual must furnish a written statement or
other documentary evidence of that health problem from a
physician or hospital. "

However, it is noted that this requlrement j-s couched in section
6 (a) of the Statute which pertains to voJ-untarily leaving work.
However, the c1aimant did not vol-untarily leave her job, such was
an involuntary separation rel-ated to reasons of heal_th. Upon
production of such medical- documentation, the Law requires that
the cl-aimant establish whet.her or not he or she is availab]e for
work. section 4 (c) of the Maryland unemptoyment rnsurance Law
provides that any unemployed individual is eligibre to receive
benefits with respect. to any week, only if t.he Executive Director
finds that he is abfe to work, and is availabl_e for work;
provided no cl-aj-mant shafl be considered ineligible in any week
of unemployment for fai]ure to comply with the provision of this
subsection if such failure is due to illness or disability which
occurs after he has registered for work and no work which would
have been considered suitabl-e at the time of his initial
registration has been offered after the beginning of such il-lness
or di-sabi-J-ity. The requirements of this subsection are specific.
First, the i.l-rness or disability must have occurred af ter he
registered for work. This cl-aimant' s ill-ness or dj-sability began
before she registered for work. Further, Lhe subsectlon has a
duef reguirement as specified by the inclusj-on of the word "and"
that no work which woufd have been considered suitabl-e at the
time of the inj-tial regist.ration has been offered. after the
beginning of such il-l-ness or disability.

Since the cl-aimant has neither voluntarily or involuntarily been
terminated from her employment and the empJ-oyer has herd the
position for her with cont.inuing work avail-a-bl-e- to her, to which
she could have returned at anytime if she had been medically able
to do sor and she has in fact returned to that job, effective
september 6, 7990, there has been a continuing offer of suitable
work to her after the beginning of her ill-ness or disability.

Therefore, based upon the two-fold requirement as stated in the
Statute, the cl-aimant is not abre and avail-abte for work and is
not eligible for waj-ver or exemption under section 4 (c) of the
statute for sick or disability benefits for this reason, and
despite her professed secondary work experience, it is cfear that
the claimant's primary empJ-oyment experience and cl-assification
is in retail- sal-es, and such suiLab]e work as been avail_abl_e to
her throughout t.he period of her recuperation from her knee
surgery. Accordingly, 1 concl-ude that the determination of the
Claims Examiner was in conformity with the Law, and wasreasonably reached, and it shall- be affirmed.
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DEC]S]ON

The claimant was not abf e and avail-abl-e for work, within the
meaning of Section 4 (c) of the Maryland Unemployment fnsurance
Law. Benefits are denied for the week beginning JuLy 29, 1990 to
September 6, 1990.

The cl-aimant may be eligible for partial unemployment insurance
benefits, tf she is working part-time due to reasons which are
not associated with or due to a physical illness or disability.
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