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REVIEW ON THE RECORD

Upon review of the record in this case, the Board of
reverses the decision of the Hearing Examiner.
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One issue in this case 1is whether the claimant filed a late
appeal, without good cause, within the meaning of Section
7(c) (3) of the law. This issue was never clearly developed at
the hearing. In such a case, however, the burden is on the
agency to show at least that a certain determination was
mailed on a certain date. A computerized form (Form DET/UIA
941) indicates that the appeal was not timely, but many
entries on the form, including the "appeal deadline" and the
entire text of the actual determination, are scratched out or
pasted over by hand. The Board has previously ruled that the
form 941, in this condition, does not meet the agency’s burden
of proof that a certain determination was mailed on a certain

date.

The Hearing Examiner apparently failed to notice some of the
claimant’s testimony concerning the 1late appeal. This
testimony was given prior to the Hearing Examiner realizing
that late appeal was an issue in the case. (This issue was
not on the hearing notice. ) The claimant’s testimony was that
she did receive a statement that her benefits were denied,
simultaneously with a notice to come in to the unemployment
office, and that she assumed that either the notice cancelled
out the determination or that her subsequent visit to the
office took care of the appeal. Although the claimant .should
have Dbeen more closely questioned on this issue, her
testimony was unrefuted and would establish good cause for
filing a late appeal even if the agency had shown that she did
file a late appeal.

On the merits, the Board notes that the record is also
unclear. The claimant was apparently disqualified wunder
Section 4(c) of the law for not being able to work and
available for work. The basis of this determination, however,
was the fact that the claimant did not report for an interview
in the unemployment office scheduled for September 5, 1589.
The claimant returned the interview form by September 5,
stating on it that she would be out of town that day. She was
back in town on September 6, and she reported to the office
when next summcned. The record is not clear as to why the
claimant was out of town, but it does show that the claimant’s
employment applications were exclusively made with out-of-
state employers (airlines). Under the circumstances, her
missing one local office appointment because of her being out

1Admittedly, this would have been difficult for the Hearing
Examiner to accomplish, given the questionable state of the
form %41 in the file.



of town that one day is, not enough to disqualify her under
Section 4(c) of the law. '

It also appears that the reason for the scheduled interview
was to determine if the claimant should have been disqualified

for being "not unemployed." It is unclear what was meant by
this issue. In any case, the agency later decided that the
claimant should not have been denied benefits under this
rationale. The Board, therefore, concludes that there is no

justification in denying the claimant benefits under this
rationale for the two weeks in question in this case.

There is no proof that the claimant filed a late appeal. Even
if there were proof, the claimant showed "good cause" under
Section 7(c) (3). On the merits, no reason has been shown to

disqualify the claimant under Section 4(c) of the law.

DECISION

The claimant filed a timely appeal of the agency’s determina-
tion, under Section 7(c) (3) of the Maryland Unemployment

Insurance Law.

The claimant is not disqualified under Section 4 (c) of the law
for the weeks beginning September 3, 1989 and September 10,
1989.

The decision of the Hearing Examiner is reversed.
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Chairman

Associate Member
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2Nor would it disqualify the claimant under Section 4 (a) of
the law.
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—APPEARANCES —

FOR THE CLAIMANT: FOR THE EMPLOYER:

Kimberly R. Merritt - Claimant

FINDINGS OF FACT

The claimant filed a claim for unemployment insurance benefits
establishing a benefit year beginning August 20, 1989 and a
weekly benefit amount of $205. A Notice of benefit determination
denying the claimant benefits for the week beginning September 3,
1989 and until she meets the requirements of the Law was mailed
to the claimant at her current address.
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This determination was dated September 12, 1989 and established
an appeal deadline of September 27, 1989. The claimant’s appeal
was filed in the local office on October 6, 1989, past the
deadline established by the Notice of Benefit Determination. The
claimant didn’t know the Agency was holding up her benefits, and
therefore, the claimant did not filed a timely appeal.

The local lifted the penalty as of September 16, 1989 and they
latered the determination date as September 22, 1989.

CONCLUSIONS OF LAW

In Premick v. Roper Eastern (141-BR-83), the Board of Appeals
conferred upon the BAppeals Division its own jurisdiction granted
pursuant to Article 95A, Section 7(c)(3) to rule upon the issue
of timeliness of appeal as well as the issue of good cause in the
filing of a late appeal. Section 7(c)(3) of the Maryland

Unemployment Insurance Law states:

"A determination shall be deemed final wunless the parties
entitled to notice thereof file an appeal within fifteen days
after the notice was mailed to his last known address, or
otherwise delivered to him; provided, that such period may be
extended by the Board of Appeals for good cause."

The fact that the claimant did not file a timely appeal for the
reason advanced at the appeals hearing cannot be considered good
cause. Since the claimant did not file her appeal within the
fifteen-day Statutory period nor give good cause for her failure
to do so, the Hearing Examiner does mnot have jurisdiction to
consider the merits of the case, even though consideration of the
merits of the case would have resulted in an affirmation of the
Claims Examiner’s determination.

DECISION

The claimant failed to file a timely appeal or give good cause
for her failure to do so.

The determination of the Claims Examiner that the claimant was
not able to work or available for work gnd a lvely seeklng work,
stands. The denial of benefits for thelwee :

3, 1989 through September 16, 1583, r

Seth Clark
Hearing Examiner

Date of Hearing: November 3, 1989
bch/Specialist ID: 03252

Cassette No: 9103
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