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On November 29, 2017 Eileen Tate- (Clalmant) filed a: cla;m with the Maryland Home
Improvement Commrssxon (MI-I[C) Guaranty Fund (Fund) for rermbursement of $5,575.00' in
actual losses allegedly suffered as a resuit of a home i unprovement eoniract with Frank Monroe,
tradmg as AMS Home Remodelmg LLC. (Respondent) Md. Code Ann Bus. Reg. §§ 8-401 .
: through 8-411 (2015) On October 25, 2018 the MHIC forwarded the matter to the Office of

Administrative Heanngs (OAH) fora heanng

! The Claimant amended the amount of the olarm to $15,480.85 at the heanng, without objection from the Fund.
2 Unless otherwise noted, all references to the Business Resulauon Article cite the 2015 Rep'acement Volume of the
Maryland Annotated Code.



I held a hearmg on May 13 2019 at the Department of Natural Resources burldmg in

' Annapohs Maryland ¥ Bus Reg § 8-407(e) Nlcholas Sokolow, Asslstant Attomey General

Department of Labor (Bepa.mnent), represented the Fund. ‘I‘he Claimant appeared thhout

B representatlon After wamng more than thrrty mmutes for the Respondent or the Respondent’

. zs.oz 01.23A.5 L

‘ representatwe to appear I prot:eeded wrth the heanng Code of Maryland Regulauons (COMAR)
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- .Reepondent’s acts or omxssxons?

:?" Clt.Ex I

"'hecontested caseprovmroneoﬁtheAdm:mstrahNeEmm ~rt\,.',‘,t, thQ Dena.nmegs: EATEE

' heanng regulatlons, and the Rules of Proeedure of the OAH govem procedure m tlns case _
" '.Md.‘Code Ann. State Gov’t §§*10-201*throughr 10-226 (2014 &Supp 20}8), COMAK i - '

LA

1 DrdtheCl tsustamanactlmllosseompensablebytheFundasaresultofthe

I admltted the followmg exhtbrts mto evidence on the Clarmant’s behalf 6

! Contract, Deeember3l 2014~ Cer"nﬁcate ofInsurance, Decembel: %, 2014 ST

' i"A heﬁmg“'sehedllled t’orM&rch 13.*2919’ wéspostponed lxecause theClamant was. “l-" Fege P U S
. ¥OnJuly 1,2019; the Maryland Department of Labor, Licensing, and Regulation becamie the Department of Labm' B
. "TheOAHmailednoﬁeeoftheheanngtotheRespondentathtsaddress ofrecordbyregularandcertiﬁedmml on .
-+ March 15, 2019. COMAR 09. oﬁ 03.03A(2). Thé fiotices weré 1ot returned as uriclaimed or undeliverable.:A- reeeipt '
. forcertified mail signed by the R.espondent shows that he receivéd the notice on March 21, 2019. Applicable lnw

permits me to proceed with a hearing ina party's abisence if that party-fails to attend after tecewing proper-notice. -
Bs. Reg. § 8-312(h); COMAR 28.02. 01.23A I detennined that the Respondent lmd reeewed proper notiee and

to hear the matter. . _
S The Claimant preeented a bmder of doeuments wrth fiﬁeen tabbed sections. The exhibits listed here were the only .

.....

documents admitted into evrdence, the others were not-offéred as exhibits but remain with the file as part of the

. adminlstmtlve record.



© Cht.Ex. 2. Emails between the Claimant and Respondeng,,May 18 and September 29, 2015
S invoice from Heldler, Inc June 29, 2017 phofographs of bathtub and drain

o stoppert g gl
Clt. Ex. 3. Proposal ﬁ'om Heldler, Inc Deeember7 2017 )
- Clt, Ex4.. Proposal ﬁ'omBrothers Services Company,undated" Lo b
AClt. Ex.5.. | ’Ihreeannotated photographsof the Respondent’s work. SR, -
Clt, Ex. 6. . . Estimate from TAGerete, LLC, Decgmber 1, 2017, s
" Ch, Ex.7. ~ Copies of four checks from the Claxmant totheRespondent, Decembei 30, 2014

to June 10, 2015 copyofacheckﬁ'om the Clanmantto CapxtaIOne February 7,
: 2015 . e e L

Clt. Ex. 8. ‘ Invonce from the Respondentto the Cla:mant, June 5, 2015
Clt. Ex.S. " Summary of claim, undated. o -

1§ adxmtted the followmg exh:bxts mto ev1denee on behalfof the Fund.
FundEx L NotxceofHeanng,MamhlS 2019 I
Fund Ex. 2. ,Hearmg Order, October 15, 2018 o

FundEx. 3. Letter frorh thie MHIC to the Respondént, December 11, 2017; Home
' Improvement Claim Form, November 29, 2017 o

Fund Ex. 4. The Respondent’s hcensmg history wﬂ:h the MHIC May 10, 2019 )
FundEx. 5. Receipt for certified mail signed by the Respondent, March 21,2019,
estimon o | . o
" TheClaimant testified and presented the testimony of Michael Koch, No other witnesses
testified. | '



PROPOSED INGS OF FACT

I find the following facts by a preponderance of the evidence:

1.

At all times relevant to the subject of this hearing, the Respondent was a

licensed home improvement contractor under MHIC license numbers 01-100527 (personal)

and 05-136874 (corporate).

2.

. ~t0. renovatcthc..Claﬁnant’Sl home,.includiné,thﬁ following; . ...

5.
6.

On December 31, 2014; the Claimant and the Respondent entered into a contract

PR

Completely renovate the kitchen, mcludmg countertops, cabinets, sink,
faucet, ceiling, breakfast bar, electncal and plumbmg (appliances to be
furnished by the Claimant);

Enclose the existing breezeway and mcorporate the space mto the new
kitchen;

Completely r renovate the master bathroom, including new toilet, tub,
shower, vanity (with sinks), faucets, draix stoppers, tile, flooting,
plumbing, electrical, and"accessories;

Furnish and install engineered hardwood ﬂoonng in the living room,
foyer, and hallways; .

Furnish and install carpet and pad in the master bedroom;

__Replace existing exterior, brick and concrete work with a stamped and

s e ey e ot sosemn . am oy ———— g

colored concrete walkway,

. Electrical and tile work in, the hall bathroom;

Replace an air conditioner drain lirie;

" Install crown molding in the living room, dmmg room, and master

bedroom; and

Prepare, patch as necessary, and paint trim and drywall in the kitchen, -
family room, breezeway, dlmng room, master bedroom, living room, and
hallways ' '

The ongma.l contract pnce was $92 727 00

Subsequent addmons to the contract increased the contract price to $94, 593. 00

The Claimant paid the Respondent $93,268.00 under the contract.

The Respondent began work on or about January 20, 2015 and finished on or

about July 7, 2015.
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. 7. Shortly after starting work, the Respondent told the Claimant that he had .
underestlmated the cost of stamping the. concrete ‘
8. The Clannant agreed to have the concrete walkway extended instead of stamped.
9. The extensmn of the walkway was already in the contract. The Respondent did

- not reduce the contract pnce to reflect deletion of the stamping. .

10.. Construction pnncxples and the building code prevented the Respondent from
attachmg the new kitchen breakfast bar to the exxshng counter, as planned. The breakfast bar had
to be converted to an island, whlch required addntlonal electrical work and resulted i in the new

lighting not bemg centered over the 1sland

11.  The Respondent mstalled the rotary drain stopper in the new bathtub backwards,

.s0 it did not werlg properly.

12. " The Claimant peid Heidler, Inc., $194,80 on Jung 29; 2017 to install the item

' cozreetly '

13 The Resppndent mstalled the. new. toilet without a flange. It began to wobble B

' about a month aﬁer mstallanon.

' 14. The Clalmant received a proposal from Heldler, Inc., to remove and replace the
todet and install the flange for $1,025.00.
15.  The miter joints in several sections of crown molding were mismatched and need
to be repaired. L ) ' |
16.  Drywall and paint in several areas were poorly ﬁnished and need to be redone.
17.  Brothers Services Company (Brothers Services) has proposed tq petform the
crown molding, drywall, and paint work for $4,761.00.
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- 18 i TAGcrete, LLC (T agcrete) has pt0p086d 10 mplace the walkway the Respondent _
mstalled w1th a stamped colored concrete walkway for $9 547 85 ' SRRt

ed2000)) e e e DT LT R -
An owner may recover eompensatlon from the Fund “foran actual loss thatresults from = -

DAY PR

S 09 08 03 03B(2_"_:actual losses mcuged as aresult ofmxsconduct by ahcensed conu'aetor”) 2 - "{l-". -

| srte and that lns workers seemed to lack sktll and knowledge She stated that they would often S

o ask her what the Respondent wanted them to do that day, whrch she d1d not know



'I’he scope of the contract work agreed to between the. parttes shows two sugmﬁcant errors
by the Respondent Fust, he did not real:ze that the butldmg code d1d not allow attachmg the new -
E .breald'astbartotheexlsungcounter"l'hlsreqmredconvertmgthebreakfastbarinto akrtchen -

island, whrch, intum, needed an elestricel outletto comply wtth the bmldmg cofe The, ...

: ReSpondent hadto drg up the conerete ﬂoor (the house is ona slab) to put ina condmt to the
1sland Tlns work was, done suecessﬁxlly and resulted m no addmonal cost to the Clarmant," but a
; contractor who undertakes an extensrve renovatton hke thrs one should be suﬂictently famthar
wrth the bullding code to. rea,hze that a major design element would not be allowed. ' .

Second, not long aﬁer the conu'act was slgned the Respondent told the Claunant that he . .

' had undcresttmated the cost of stamped and colored coneretc for 1 the outdoor walkway, tellmg
e her that it: would costlnm $2,000 00 “out of pocket” to perform the confract as wntten. He asked .

the Clatmant to forego tlns contract element in retum for havmg the walkway extended to the |

lutchen door The Cla:mant agreed to have the Respondent pour ﬂat uncolored concrete, but o

S

‘ R reahzed when she was preparmg her eomplamt that the contractalready meludcd a walkway to

Rl Lt T S

the breezeway The Respondent d1d not reducc the contract pnce in retum for deletmg the
stamped colored concrete SO. the Clatmant agreed to amend the contact without recemng any .
benefit in return: In effect, the Clarmant pmd for the Respondent’s error in esnmanng the cost of y
the concrete. This was simply i mcompetence on the Respondent’s pert, as the cost of stamped
colored concrete could have easrly been ascertauied Jbefore he prepared the contract,

Although the Claimant had generallzed complamts about almost. every aspect of the

Respondent’s work, her clatm addresses just four speclﬁc issues: the aforementioned concrete, .

" The Claunant did complain that the island was not directly underneath the new recessed lighting that was meant to
be over the breakfast bar,



e tollef the dein 's-top,;e-;,;nr'ef{ne deyval i painting Ecept fo hé concees,thess nsies
N are: easﬂy resolved. Sl SRR f-_‘ . '..: : . ' e
*-The contract oblrged the Respondent to futmsh and mstall a new torlet in the master
o __:_bathroom. He drd thrs, but about i month laet the toilet began to wallé. The Clalmant -
. complamed, and the Respondent came back to make reparrs Accordmg to the’ Clarmant, the
- ,‘ .Respondentput some kmd of funnel-shaped devrce under the torlet, but drd not mstall a new

N ,.r_ﬂange as celled tor in Qe contract. Aﬁer the reparrs, and tothrs day, the torlet strll wobbles

The estrmate from Herdler Inc proposesto seat tlte torlet on a new ﬂange for $l 025 00 S .

e e -'I‘he reason for the hrgh cost, andtheprobable reasonwhy the Resppndent did not mstall the

s 'torlet correctly, rs that the concrete around the torlet has to be Jackhammered, then reconstructed,

: . '“'*:;: ,.‘ '}}.—IZ} ;so theﬂange can be placed properlr The Respondent drd not make any modrﬁcanoneto the S YL

- e s

" i in. the drarn control knob then trled over the area. They placedthe controller in baclcwards, so the '_ )

. dramwould open but not close ‘I'he Clamiant mformedthe Respondent of thrs defect rn 201 5

o 'and asked hrm to reparr 1t, but the Respondent stalled until 2017 The Clarmant ﬁnally pard Fl _

. : Herdler, Inc $l94.80 to put the controller in correctly Thrs poruon of the clann 1s also valrd.
The Clarmant presenfed ’testtm0ny and photograpliérestabhshmg that much of the

:: and-pa;nnngworlc waS’ inad te Almost all the crown moldrng

' jomts i three rooms are poorly mrtered and unevenly Jomed all must be reparred or replaced.
One wall was left unpnmted. In other places, the new paint bubbled or eroded shortly aﬁcr it was
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put on. A crack in the kitchen ceiling appeared; the Respondent tried to patch it but could not.
Several areas of drywall were left unfinished.

.The Claimant tned for about two years to have the Respondent retum fo address these

_ problems The Respondent did come back several times, but never adequately took care of the

areas of inadequate work, The Clalmant received an estimate from Brothers Services to perform
the crown moldmg, drywall, and paint work for $4 761.00. I find that she is entitled to recover
this portion of her claim. | _

 The concrete work is more problematic. TAGcre,te has proposed to demoiish the

Respondent’s concrete work and replace it with a stamped colored concrete walkway for

- $9,547.85. 'The contract with the Respondent included the following exterior work:

. Take out existing bnck and coricrete. work on the front of the house down
to the driveway '
= "¢ Form new pad in front of house from Breezeway to entire. front of house -
- with walkway continuous to driveway mcludmg walkway from driveway

to other side of Breezeway. .
~- "e  Pour concrete and stamp concrete and color concrete per customer ] color

Fuvpie ey st cho;ce.s srmeedfon e st panerag e pnghiiane s =E e et
* e - - . .
. .

Clt. Ex. 1.

This section of the contract also mcluded patchmg two cracks in the garage front. wall and
repamng a'small defect on the nm of the bathtub in the hall bathroom. The cost of labor and
materials for all this work was $6,250.00, almost all of which can be allocated to the concrete
work. The Respondent later told the Claimant that the stamping and coloring would cost him
$2,t)00.00 out-of-pocket, wldich I take to mean that he felt he should have added $2,000.00 to the
contract price. This would place the cost of the Respondent’s concrete work at about $8,000.00,

- not unreasonably different from TAGerete’s proposal.
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The problem thh thls part of the Clalmant s clhlm is that she agreed to the Respondent’
request to delete the stamped -colored. concrete from the contraet The Clarmant argued that she

: " recewed no consrderatton, erther m the form of a: longer walkway or r & reduction in pnce, for her

agreement, and therefore the amendmentto the contract was not valxd. She mamtmned that she 1s

- entitled to the statnped colored ccncrete as mthe origmal contract provxsron S :

Ad:mmstratwe agenctes such as the MHIC denve therrauthonty fom the stat:utes that

T estabhshthem BmmsktnMi &me Img Com n, 114 Md.App 615 626 (1997) Clauns
' agamst theFund are controlled by secttons 8-401 through 8—41 1 of the Busmess Regula’non o
--*Artrcle, ok by~pnnc1ples oticontractlaw SR SR S L ;_'..:'._r.T e _'.‘;'..". .., - f"".f;.‘..'i" w .. '._..-.;" e

As stated prevrously, a clannant may recover compensanon from the Fund only for an

i

s actual 16§§ that results ﬁ'onr an act or omrssrotrby a’ hcensed contractor” Bus Reg-. § 8-405(a)
'COMAR o9 os 03 0313(2) is shghtly more speclﬁc, allowmg actual Iosses mcurred asa :
result of nusconduct bya hcensed contractor” ‘“{A]cmal loss means'the costs of restoratlon;

z ‘a—.-- .

repatr, replacement, or. complenon that anse from -an- tmworlonenlﬂte, madethate, or mcomplete~~- (I

home mprevement.” Bus Reg: § 8-401

Thrs statutory and regulatory scheme means that, to recOVer from the Fund, a homeowner .

'I.‘h'e Cliuﬁant presented no‘ewdence thatthe Walkwaythe Respondent mxtalled was i =, :
unworlananhke, madequate, or mcomplete $In fact, the ccncrete walkway seems perfectly

adequate, the Clarmant’s complamt is that it is not: stamped and colored The Claunant contends

8 The Claiimant took issue with the Respondent's leaving the downspout in place to drscharge water onto the
walkway, but this was uot an element of the contract or even a home improvement. .

U

et e nema s
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: alxeady in the: contract ~an extensmn of the walkway Th:s argument is not p,‘,. sy

i that the Respondent n-icked her mto agreemg to plam concrete by prormsmg somethmg that was v

ive, The

.conversatron about the concrete apparently took place m, Jenuary 2015 .;l 'j , ; p i : 4 i
o the contract ‘was sxgned. The Clatmant cou!d easrly have cheeked the terms of the contract before ‘_ R '.
- agreemg to the change I ﬁnd, therefore, that the Respondent commrtted no mxsconduet, act, or

-.omrssrcn that led to an. madequate home unprovement concermng the walkway Thls part of the

clamtwrll be d:sallowed S - : _
Havmg found ehglbthty for compensauonl must determme the amount of the Clarmant s .

) actual loss and the amount, rf any, that the Clatmant is: enutled to recover The Fund may not '

- compensate a clarmant for consequential or pumtrve damages, personal mjury, attomey fees, - |

| -court costs, or mterest Bus. Reg. § 8—405(e)(3), COMAR 09 08 03 033(1) TheMHIC’
o regulatrons provrde three formulas to measure a claunant’s actual loss, dependmg on the status of

. ",,,thecontra.ctwork. e .'

In tlus case, the Respondent performed work under the conu'aet,a.nd the Clarmant has - .
retaxned and mtends to retarn other contractors to complete or remedy that work. In thrs srtuatron
the followmg formula appropnately rneasures the Claimant’s actual loss:. . |

If the eontractor did work aceordmg to the contract. and the claimant has
solicited or is soliciting another contractor to complete the contract, the clatmant’
- actial loss shall be the amounts. the claimant has paid to-or on behalf" of the -
. contractor under the original contract, added to any reasonabie amounts the
. claimant has paid or will be.required to pay another contractor to.repair poor work
done by the original contractor under the ongmal contract and complete the
- original contract, less the ongmal contract price. If the Commission determines
that the original contract price is too unrealistically low or high to provide a
. proper basis for measuring actual loss, the Commission may adjust its
measurement accordingly.

11



COMAR 09: os 03. 03B(3)(c) 'I‘he calculatlons oftheactuallossareasfollows R "

-.$93 ,268 00 pald under thecontract"' plus z ﬁf? .'; ’ .f.i-l RIS - LT SR
102500torepa1rﬂ:etorlet, ' - T - K

N l9480torepa1rthebathmbdram,and

: +4761 OOtorepaud:;{wall tnm,andpamtmg, equals

: $99.248.80° ming§ " e :
-94.593.00'the contract pnce, equa.ls
$4,655 80 acmal logs:= "™ ;'- )
The Buamess Regulatlon Artrcle caps 8 clmmant’s recovery at $20 000 00 for acts or

;;;;.;._;;.mf;...omxsslons of one_coptr_actor. a,gd Rrovrdes Lh,ag a ,clalmanw imant may not recover more than the aniount

A T _pald to the contractor agmnst whonrthe cla:m is ﬁled Bus»Reg § 8-405(e)(l), (5), COMAR»

e -=i'-.-r-'~'109 os 03 03B(4)s D(Z)(a) In tlns caserthe.Claxmant aactual loss is less thanthe amount pald 07l

s the Reﬁpondent andless than $20 000 00 Thbrcfore, the Clannant is entrtled recover her acwal

PROPOSED coNCLUSIONs OF LAW Bs ! A s

I conclude that the Clzumam has sustamed-an actualgnd compenSable 10ss of $4 655 80

s a1esult oftheRespondent’s aCfs‘Oromissrons. Blfg Reg.-§§ s-‘m s-405 COMAK- LA "'z-:' JRET

9 Tlus amount comes from the copies of the checks the Claimant submitted (Clt. Ex. 7) plus her: testlmony that she ...
made a final payment of $450.00. : )

12 -




‘ ORDER that the Respondent is mehgtble for a Maryland Home Improvement
| Connmssnon license until the Respondent relmbm'ses the Guaranty Fund for all momes dtsbursed
. .'under thxs Order, plus annual mterest of ten percent (l 0%) as set by the Maryland Home
Improvement Comtmssmn,lo and - ' ' -

ORDER thnt the xecdrds and pubhcanons of the Maryland Home Improvement '
' Commlssxonreﬂectthlsdeclslon. . S|gnature on File
August§.2019 . - . e _—

Date Decision Issued - .~ RichardO’Commor .
onlssuec . .  Administrative Law Jidgs

-ROC/kdp
# 181258
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2 See Bus. Reg. § 8-410(a)(1)(iii); COMAR 09.08.01.20,
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PROPOSED ORDER

WHEREFORE, this 23" day of October, 2019, Panel B of the Maryland |
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
ddring which they may file an appeal to Circuit Court. |

%a‘ ﬁ ? J»z .gg.

Michael Shilling
Panel B '

MARYLAND HOME IMPROVEMENT COMMISSION



