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BEFORE THE MARYLAND REAL ESTATE COMMISS
MARYLAND REAL

MMISSION
MARYLAND REAL ESTATE COMMISSION ¥ ESTATE CO

vl ar
ABIDEMEI B. COKER * CASE HNO. 20190-RE-41%8

Respondent
And OAH NO.DLR-BEC-24-11~-14653

CLAIM OF ISIDRD GRACIA ORELLANA ¥
AGAINST THE MARYLAND
REAL ESTATE GUARANTY FUHD *

PROUPOSED ORDEE

The Findings of Fact, Conclusions of Law and Recommended Crder
of the Administratiwve Law Judge dated February 15, 2012, having
been received. read and considered. it is. by the Maryland Real
Eztate Commission, this_ééﬁ@i_day of April. z0iZ

ORDERELD.

A. Trhat the Findings of Fact in the recommended decision be.
and hereby are. AFFIRMED,

B. That the Conclusions of Law :n the recommended decizion
be. and hersby arc. AFFIRMED:

2. That zthe Recommended Order be, and hersby is. AMENDED as
follows:

ORDERED that thg Respondent Abidemi B. Coker. wviolated Mc.
Bus. Occ. and Prof. Art. §& 17-322(h)(3), (14(ii)). (22). (2%)

(32). and {337 FOL7-S38(ailli[vv]. YA (vi): and COMAR

4



09 .11.0%1.326. 0%.11.02.01C and H. and 09.11.0Z.02A;

ORDERED that all real estate licenses held by the Respondant
Abidemi B. Coker are REVOKED:

ORDERED that the Respondent Abidemi B (Coker be assessed a
civil penalty in the amount of $20.000.00. which shall be paid
within thirty (30) days of the date of this Proposed Order:

ORDERED that the claim of Isidro Gracia Orellana against the
Maryland Real Estate Guaranty Fund be GRANTED in the amount of
s10,000.00.

ORDERED that the Respondent Abidemi B. Coker shall bs
ineligible for a real estate licensse until the ciwvil penalty is
paid in full and the Guaranty Fund is repaid. together with ali
interest dus:

ORDERED that the records and publications of the Maryland
Feal Estate Commigsion reflect this decision.

D. Pursuant %o §10-220 of the State Government Articls, the
Commission finds that the Recommended Ordser of tne Administrative
Law Judge had to ke modifisd to provide a time period within which
the civil pesnalty must be paad.

E Pi.rsuant to  Code of Maryland Regulations [(COMAR;
09.01.03. 9% those parties adversely affected by this Propocsed Crider
zhall have 20 days from the postmark date of the COrder to file
gxceptions and 3o reguest to present arguments on the proposed

decizien before this Commission. The exceptions should be sernt to



)

the Executive Director. Maryland Real Estate Commission. 3rd Floor.

500 Morth Calvert Strest,. Baltimore. MD 21202,
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RECOMMENDED DECISION

STATEMENT OF THE CASE
[5SUES
SUMMARY OF THE EVIDENCE
FINDINGS OF FACT
DISCUSSIOGN
CONCLUSIONS OF LAW
RECOMMENDED ORDER

STATENMENT OF THE CASE

On April 8, 2010, Isidro Carcs Orelluno {(Claimant) filed o Compluint against Abidemi
B. Cuker {Respondent), as well as & claim for reimbursement {the Claim) from the Maryland
Real Estute Guaranty Fund (the Fundy for losses the Cluimmunt wllegedly incurred as s result of the
Respandent s mmsconduct, Adter investaatoen, the Mary land Beul Estawe Commission (the REC
ar the Commussion) sssied a March 3, 2L Statement of Charees and Order for Hearing
azatensk the Bespundent for fis alleged violutons of sections 17-322(h){30 ¢ 1 bidii), (223 (23,
(B2 and (335 17 32200 and 17-3320000iv )-Uvi v of the Marvland Annotated Code’s Business

COlectpatins emd Prvressivns Aqticle tthe Business Queupations Arnele) (20000 & Supp. 2011
! ] e
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as well ws the Code of Maryland Regudations (COMAR) 09.11.01.16, 09,1 1.02.01C.,
D91 LOZ.0TH and 09.11.02.02A. The Hearing Order further referenced the Climant's Ciaim
against the Fund. On April 6, 2011, the Commission forwarded the Cluim and the Churges to the
Office of Administrative Hearings (QAH) fur o hearing.

On November 28, 2011, 1 conducted the hearing ut the Largo Government Center. $201
Busil Court, Largo, Maryland, pursuant to section 17-408 of the Business Occupations Artgle.
The Clumant represented himseif. Assistant Attorney General Jessica Kaufman represenied the
Commission, and Assistant Attomey General Kris King represented the Fund. The Respondent
Failed to appear. As the Commission provided persuasive evidence” that ttmely notice of the
hearing had been sent to the Respondent’s then current address of record, us well as his current
uddress of record with the Marylund Motor Vehicle Administration (MVAY, [ proceeded to hear
the case in his ahsence. See Business Cucupations Article § 17-324(0; COMAR 09.01 .02 09,

The Administrative Procedure Act, Md. Code Ann., State Gov'y, §% 10-201 through [0-
226 (2009 & Supp. 2011), the procedural regulations of the Department of Labor, Licensing and
Regulation (DLLR), COMAR 09.01.03, and OAH's Rules of Procedure, COMAR 258.02.01,
sovem procedure in this case.

ISSLES

The tssues in this case are as tollows:

l. Did the Respondent violate Business Oeeapations Asticle § 17-322buH) b
willrully muking u misrepresentation or knowing|y making a false prontse'!
k]

X [hd the Respondent violate Business Oecupations Article $ 17-322bi¢ 1-bii1) by

acting us the rewl estate broker and failing o provide the Clutmant with the contruct of sale?

Annaoraned Uvale ( 2000 & Supp. 2111}
S The hearing was sriponatly scheduled for August T4 200 Bun was postponed by the AT Clerk s Ortve Jue s o
Clerical erpor
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3. Did the Respondent vinlate Business Ovcupations Article § £7-322(b)(22) by
failing 1o account for or to promptly remit to the Claimant money that came into the
Respondent’s possession but belonged to the Claimant?

4. 3id the Respondent violate Business Geeupations Articte § 17-322(b)25) by
engaging in conduct that demenstrated bad faith, incompetency, untrustworthiness or that
constituted dishonest, fraudulent ot improper dealings?

3 Did the Respondent vinlate Business Occupations Article § 17-322{b)t32) by
fuiling to comply with all applicable laws and regulitions?

fi. Did the Respondent vinlate Business Occupations Article § 17-322(b)(33), by
violating the provistons of the Code of Ethics set forth in COMAR 09.11.02.02A"

7. Did the Respondent violate Business Occupations Article 7-332(c)( I iv)-(vi). by
failing to treat all partics honestly and Fairly or by failing to answer all questions truthtully;

timely account for all trust money received: and, excrcise reasonable care and diligence?

8. What, it any, sanctions and or penalties should be imposed against the
Respondent?
9. What, if any, amount should be awarded to the Claimant from the Fund?

SUMMARY OQF THE EVIDENCE

Exhibits
The Cummission submitted the following documents, which T admuitted inte evidence as
the following numbered exhibity:

i Rescheduled Notice of Heaning, with uttached Comimission’s Statement of
Churges and documentabion regarding attenpts 1o deliver

2. (he Commission’s referral of the cuse o OAH, with attached Statement of
Charges
i Respondent’s Licensing History



1. Email with intormation from the MV A regarding Respondent's addeesses of
record

3. REC Report of Investigation, Decemnber 20, 2010

f. Letter from REC to Respondent, April 16, 2010

The Clatmant did ot offer any documents for admission into evidence.

As the Respondent fuiled to appeur, no documents were admitted on his behalf,

Testimony

The Commission presented the testimony of Phillip Chernitzer, Real Estate Broker. RED
Real Estate; Robert Oliver, an REC investigator: and the Cluirnant. The Claimant also testified
o0 his own behaif in support of his claim. The Respondent failed to appear; no witnesses

testified on his behalf.

FINDINGS OF FACT

L find the following facts by o preponderunce of the evidence:

1. AL all relevant times the Respondent was o licensed real estate broker. The
Respundent was oniginally licensed as a real estate salesperson on March 10, 2004, On February
4. 2009, the Respondent becurne a licensed real estate broker and his license expired on March 3.
2001,

X On October 2, 2000, a property located at 1514 Ruosevelt Avenue, Hyatsville,
Svland (the poperty b wis Tisted tor sale, The Listing Agent was Philhp Cheraiteer, The hat
prive wiks 37 0000,

The Chumant was anterested in purchasing un investment property. A fnend of
the Claimant’™s reterred him o the Respundent and the Respondent told the Claimant he would
assast i parchasing an investroent propety.

+. The Chmant and the Respundent vicwed the property tvice.

The Chumunt amd the Respondent discissed the price that ihey should alter; the



Respondent suggested that the Cluimant otfer $44,000.00 or 345,000.00. The Claimant told the
Respondent he wanted to offer $40,000.00,

6. On or ubout October 28, 2009, the Respondent came 1o the Claimant’s house und
met with him and his wife. e presented the Respondent and Jus wite with a Residential Contract
of Sale {conteact) offering the seller $40,000.00 for the property. The Respondent told the
Claimant that 1t would be better if only the Claimant’s wife, Alba Y. Diuz signed the contrat,
Ms, Diuz signed the contract offering $40.000.00 for the property. The Respondent told the
Claimant that he did not have a copy of the contract but he would bring the Claimant a4 copy of the
contract the next day. The Respondent never gave the Clumunt or his wife a copy of the contract.

7. The Respondent did not ask the Claimant ar his wife to sign a Buyer's Broker
Agreement. The Respondent never gave the Claimant or his wife a Buyer’s Broker Agreement.

8. The Claimant gave the Respondent $15,000.00 cash for an earnest money deposit
on the property. The Respondent said he did not have receipts to give the Claimant for his cash.
The Cluimant typed a cash reccipt and asked the Claimant for his driver’s license; he made a
photocepy of the Claimant’s driver’s license on the receipt.

9. On October 28, 2009, the Respondent ¢mailed Mr. Chermitzer an offer for the
property by sending him u contract. ‘The contract was sent is a scunned wtachment to the emant
and listed the buyer as Albua Y. Diaz with an oftered sales price of $45,000.00. A copy of a vheck
wits also sent as a scanncd aitschment; the payor wus First Choice Realty, Inc., the Respondent’s
real estute brokerage, and the amount of the check was for 32,000,400,

143, Mr, Chemitzer sent the Respondent an epunl questioning why the eurnest money
depusit was drawn on the Respondent’s firm’s account and not from the buyer. Mr. Chernitzer
also intormed the Respondent that the buyer would need to show prool of funds because the scller
was only interested inacash sule,

Il The Respondent did not respund to My, Chernitzer’s email und Mr. Chernitzer left

)
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voice mutl messages for the Respondent containing the sume information about the need o show
prool of abtlity to purchase the property with cush. The Respondent left 4 voice mail for Mr.
Chermitzer that he would get a bank uddendum signed from the prospective buyer,

12 ¥Ir. Chemitzer left u voice mail messuge for the Respondent that unless he heard
from the Respondent by November 4, 2009, the seller would move on. The Respondent did not
give this information to the Claimant and he never responded to the voice majl message, The
property wus eventually sold to unother buyer.

13, On November 10, 2009. the Respondent told the Claimant that another buver was
interested in the property but it the Claimant put down anather $5,000.00 in cash. the Claimant
wuuld get the property. The Claimant gave the Respondent $3.000.00 in cash and asked the
Respondent to write this additional information abour the $35,000.00 on the otiginal cash receipt.

14, The Respondent told the Claimant that they would go 1o settlement the following
week, When the following week came, the Respondent told the Claimant there had been a delay
but that they would go to settlement the next week. This continued until the begimning of January
2010 when the Claimant checked with another realtor who informed the Claimant that the
praperty was either under contract to someone else or had been sold.

3. The Claimant contacted the Respondent and 101d the Respondent he heard the
property did been suld. The Respondent told him he would help the Claimant purchase anolher
propeity. The Clumant told the Respondent that be had no intention of dealing with hrm uny
e ind he wunted his money buck. The Respondent told the Clasmant he would arve him back
his money.

16. The Claimant called the Respondent again to arvange when he would set his
money buck but the Respondent did not answer his call.

17 Sometime between January -band Januwary 6, 2010, the Claimant went to the

Respundent’s oltice. The Claimant twld the Respondent that unless be reimbursed his money he

{1



would file & report with the police. The Respendent told the Clyimant he did not have his money
bt his sister would reimburse him.

18, The Claimant met the Respondent und a wotnan, Ms. Ayanda, who the
Respondent siid was nis sister, in a purking lot at 350 Riverdaie Roud. The Clmmunt did not have
ATy conversaion with Ms. Ayanda,

19.  The Respondent gave the Claimant four checks wih Jutes approximately one
week apart, in the amaunt of $5,000.00 each, drawn on the account of Modupe K. Ayanda with
Granch Banking & Trust Company (BB&T} and made payable to the Claimant. The address on
ihe checks was the sume as the Respundent's address on record with the Commission.

20.  The Claimant cashed the first two checks. When the Claimant attempted 10 cash
the third check, number 1026, dated Junuary 29, 2010, it was returned for insufficient funds. The
(luimant's bunk charged him $35.00 for presenting the check that was retumed for insutficient
funds, Rather than trying 1o cash the fourth check (numbet 1027, duted February 7, 2018), the
Claimant took it 1 BB&T 4nd wus informed that there were insufficient funds to cover the check
or that the account holder had closed the account.

711,  The Clamant ried o coniact the Responcdent by telephone. The Respondent did
ot retym his telephane calls. The Claimant atso ted Lo contict Ms. Ayanda but she became
angry and he did not pursie further contacts with her.

RS On April 8, 2010, the Clmant filed @ complant with the Commission.

AER [he Respondent never paid the Claimunt the 51016300,

2L On Apnl 16, 2010, the Commission sent the Respondent a letter advising hum
thut the Commission hud received @ wntten claim from the € laimant and that he must respand to
Hie clanm within twenty business duys, The letter wus sent 1o the Respondent’s busingss address
1 reflectedd 1o the Commission’s recurds.

35, The Respondent did not respond 1 the Commrssion’s letler.

-
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16, On May 25,2010, the Commission seant the Respondent i letter advising him that
he had fuiled to respond and that he wus being given an additional ten Jdays to file a response. The
botter svus seal to the Respondent’s business address as }'eﬂcch:d in the Commission’s records,

37 The Respondent did not respond to the Commission's second letter,

28, (n Decemnber 8, 2010, Robert J. Cliver, an investigator with the Commission.
contscted the Respondent by telephane. An in-person interview was scheduled for Lecember Y,
3010, but the Respondent told Mr. Oliver that he would be out of the country until sometime
Sanuary 2011, so Mr. Oliver spoke with the Respondent by telephone.

79, The Respondent teld Mr. Oliver that be did not enter into uny greement with the
Claimant to look for properties, he received no money from the Clamant, that Ms, Ayanda
bomowed money from the Claimant and wus supposed to repay him, that he was not related to Ms.
Ayunda and that they were only friends.

30, Ms. Ayanda never responded to requests from e, Oliver to tulk about the case.

11, On April 22,2011, the OAH sent a Notice of Hearing {natice) to the puarties
scheduling a hearing in ths matier for August 18, 2011, The notice ta the Respondent was sent 10
the address supplied by the Commission; the last known uddress of record supplied by the
Respondent to the Commission. This address was also the sume address appearing on the copy of
the Respondent's Maryland MY A driver's license, (REC Ex. #3. attachment 3} The cernbed
letrer was relurned by the US Postal Service us “unable w forward.” The notive sent by regular
] was not returned,

iz, Cya August 29, 2011, the OAH sent the parics a nolice re-scheduling the heanng
1o November 28, 2011, The nolice 10 the Respondent wis sent tw the address supplicd by the
Commission: the Tast knawn address of record supplied by the Respondent o the Cuommissio.
This address wes alan the same address appearing on the copy of the Respondent’s Maryland

S A drivers licease. (REC Fx. k5, achment 3. The cotti [ed letter wia returned by the Us

N



Postal Service as “vacant; unable to forward.” The notice sent by pegular mil was not retumed.

33, On October 24, 2011, the O A sent the Respondent a copy af the notice 12 d NEY

address the Commission obtaimed from the Muryland MV A. This notice wus returncd by the LS

Postal Service as “unable 10 forward.” The notice sent by regular mail was not returned.

DSCUSSION

The Respondent’s Violation of Statide s and Regnlations

The Commission’s power 10 regulate licensees, s pertinent to this case, 1S 48 follows:
(b1 Grounds. -- Subject 10 the hearing provisions of § [ 7-324 of this
subtitte, the Commission may deny a license to uny applicant. reprimand
any ficensce, OF suspend or revoke a license if the applicunt or hcenses:

person willfully makes &

{3) directly or through another
kes u false promise:

misrepresentation or knowingly ma

action which the licensee hos served as or on hehall

{14) for any rans
furnish promptly to each party io the

of a real cstate broker, fails 1o
rransaction a copy of:

(i1} the contract of sale;

L for or to remit promptly any money that comes

223 fails to accoun
the licensee but belongs to another person;

into the possession of

| that demonstrates bad faith, incompelency. ofr

(23] engages in conduc
hat constitutes dishonest, fraudulent, or

unirustworthiness art
improper Jdealings,

(372} violates any other provision of this ntle,

{33y violates any regulalion adapted under this title or any provision of

the code of ethics[.]

Vid, Code Ann., Bus, Qe & Prof. 3 17-322(h) {20100,

After carefully cunsidenng wli of the evidence, T conclude that the Respundent’s vonduc

vivluted section 17-322{h)(3) DY willfully making a Misrepresentution ot knowingly making o
false pramise. The evidence is clear that the Respandent agreed represent the Claimant as i
The Claimant credibly restined that he gave

Feat estate broker 1o purchusing 1the property.

.
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permission v the Respondent ta make an offer of $240,000.00 but the documentation shows thrat
the Respondent msteed subimitted an offer of $43,000.00. (REC Ex. #3, attachment 53 The
evidence is also clear that the Respondent misrepresented the staus of the trunsuction by telling
the Claimant an November 10, 2009, that he needed to give him $5,000.00 more to make sure
the property was his und that there was another interested buyer. The Respondent knew his
staternents to the Claimant on Novernber 0" were fulse because he was told by the seller's agent
that if documentation of availuble funds was not submitted by November 4, 2009, the seller
would “move on” and the Claimant’s offer was rejected.

The Respondent also violated Business Occupations Article § 17-322¢B 14000 by ucting
15 the real estate broker and failing to provide the Clamant with a copy of the contruact of sule.
The Respondent’s failure to provide the Claimant with a copy of the contract and hus subrnission
of 4 contract thut was not agreed to by the Claimant or his wife, was also a violation of the Code
of Ethics, COMAR 09.11.02.01H.

The Respondent’s action was particularly egregious in this case because the Claimant
restified that the contract the Respondent submitted to the seller's agent was not the one his wife
signed. The Clumant emphatically testified that, although the Respondent suggesied be ofter
£4:4.000.00 or $43.000.00, ncither his wife nor he authorized an offer of $45,000.00, and that it
wits nob s wife's signatare on the contract the Respondent sent 1o the seller's agent, [ fuund the
Clagmuant's testimeny credible s e was strajghtforward and ¢lear about the Limits ot his
recollection. Also, key elements of his estimony, such as Tus piving acush depuosit ur carnest
money wibhe Respondent, were correborited by documentation.

In addition, the Respondent violated Business Cucupanons Article $17-322b) 22 by
Failing fo account for or o promptly remit to the Claimant mooey that came inte the
Respancdent's possession but helonged o the Clamant. When the CLuimant confronted the

Respondent alter he learned from another read estate agent that the property had heen sald. the

10



Respondent assured the Claimant that he would help him purchase another property. The
Claimant testificd that he did not trust the Respondent any more and he asked him for his money
huck. ‘The Cluimant further testified that the Respondent wis nol responsive (o Nis requests until
he threatencd to go to the police. The Respondent agreed 10 g1ve the Claimant his money back
but 1old him he did not have it but would have his sister reimburse the Cluimant. The Claimant
unly received $10,000.00 of the $2(3,000.00 cash thiat he gave to the Respondent as the carnest
money deposit for the property.

Finully, the Respondent violated Business Qecupations Anticle § 17-322(bH25) by
cngaging in conduct that demonstrated bad faith, incompetency, untruseworthiness or that
conpstituted dishonest, fraudulent or improper dealings. The Respondent’s submission of o
contract offer for a price not ugreed to by the Claimant, asking the Claimant for $20,000.00 as an
carnest money deposit, offering only $2,000.00 to the seller's agent s an earnest MoOncy depusit,
failing to immediately remit to the Claimant his money, only eventually reimbursing him
$10,000.00. und fabncating explanations to the Commission’s investigator, all demonstrate bud
fuith, incumpetency, untrustworthiness, dishonesty on the part of the Respondent, and fraudulent
or improper dealings. The Respondent’s conduct was ulso a violutian of the Code of Ethics that
required the Respondent to protect and promote the interests af his client {the Claimant).
COMAR 09.11.02.02A.

The Respundent’s conduct towards the Claimant and the seller’s agent alsa violated
Business Ovoupations Artcle 9 P7-332cHv v, which required the Respondent to reul uhl
parties 10 the ansaction honesty and Fairky, answer al] guestions truthfully, imely account for
il trust maoney received and exercise reasonuble core and diligence.

The Commission also charged the Respondent with violanng the Cade of Ethics tor
farling to resprond to the Comssion within twenty duys of recetpt of o writlen Inguiry directed

L the Respondent by the Comnission. COMAR D9 1101, 16, The Respondent jinored hath the
11



April 16, 2010 and May 25. 2010 letters sent to him by the Commission. When the investigator
for the Commission spoke with the Respondent by telephone on December 8, 2010, the
Respondent teld the investigator that he “provided a complaint response © ‘some lady” at
MREC." (REC Ex. 5, p. 3). The Respondent’s vague and self-serving statement to the
vestigator does nat refute the investigator's sworn teshmony that the Commission did not
receive a response from the Respondent. The Respondent’s cavalier attitude in addressing the
serious charges against him continued with his fatlure to appear tor this hearing.

The Respondent also violated the other provisions of the Code of Ethics as ulleged by the
Commission. COMAR 09.11.02.01C pravides that the Respondent shall protect the public
against fruud, misrepresentation or unethical practices in the reul estate field. In this case, not
only did the Respondent fuil to protect the public, he was the one who engaged in the fraud,
mistepresentationt and unethical practices.

COMAR 09.11.02.01C also required the Respondent to “ussist the Commission churged
with reguluting the practices ot brokers, associate brokers, and salespersons in this State.” The
evidence is overwhelming that the Respondent violated (his requirement by fuiling to respond to
the Conmission’s letters and then Fabricating answers to the investigator’s questions. In addition
to claiming that he had filed a respanse, the Respondent also told the investigator he never
crtered into any agreement o assist the Claimant and never lovked for uny property on the
Clamant's behalf, This was clearly contradicied by the Taut that the Respondant submilted wn
offer 1o the seller's agent tur the property on hehatf of the Claimant (REC Ex. #5, altachment 3}
aned took S20.000.00 in cash trom the Claimant. Although the Respondent tubd the investipator
that Ms. Ayanda borrowed money from the Clamant, and that was why she pad him back from
checks wiitten on Ter account. his story is contradicted by the receipt that the Cluimant had the
foresizht to make using the Respondent’s driver's license, {REC Ex. #3. attuchment 3).

Additionally, the Respundent was inconsistent when usked how he knew M. Ayvanda borrowed
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money from the Claimant; tirst, he suid that he was present wher it happened but later he told the
investigator be called Ms. Ayanda when he received the complaint.

The investigator also asked the Respondent about his relationship with Ms. Ayanda. He
lotd the investigator they were only friends and he was not reluted (o her in any way. The
Respondent previously told the Claimant that Ms. Ayanda was hus sister. The Claimant had no
renson Lo misrepresent what the Respondent wold him. The Claimant testiticd convincingly he
did not care what their relationship was; he was only interested in getting his moaey buck.
Regardiess of the true relationship between the Respondent and Ms. Ayanda, it was clearly more
than what he told the investigator because the address on Ms. Ayanda’s checks {REC #3,
Atachment 4} wus the same address as reflected on the Respondent’s Maryland MV A driving
record (REC #4).

Revulatory Sanctions/Penalties

Counsel for the Commission argued that the Respondent's license should be revoked
despite the fact that his license is currently expired because he could decide to re-apply for a
license. Based on the seviousness of the Respondent’s violations, the Commission has met its
burden in proving that the Respondent’s licensc as a renl estate broker should be revoked to
protect the public und the rea] estate industry.

Instead of or in addition to reprimanding, suspending or revoking u redl estule license [or
his ar her violation of the above statules and regulations, section 17-322(c) of the Business
Occupations Arucle permits assessment of up to a 33,000 monetary penulty,* per violatian,
applving the fullowing cntend:

(1} (e serousness of the violation;

{ii) the harm caused by the violation;

(i) the good faith of (he livensee: and
(iv}  any history of previous violations by the liccnsee.

337

& . . " H "
Business Oueupetons Acticle 17 32200k 3 provides that the Commission shall pay any penally callected ureder
this satbsection et the Cieneral Fund of the State.”

13



[n this case, Counsel for the Commussion noted that the Respondent was charged with
twelve violations. She requested, however, that £20,000.00 penalty be imposed against the
Respondent.

A discussed ubove, the seriousness of the Respondent’s viotutions is severe and the
resultipg hamm wis also severe. He sent the seller’s agenl a contract for the property that
contained a different sales price than the Claimant agreed to and never provided the Claimant
with a copy of the contract. He tock $20,000.00 fram the Claimant, agreed to repay him but only
ccimbursed him $10,000.00. Finally, the Respondent fabricated stories 1o the investigator to
cover up his misconduct and to blume another person for his fraud. The Claimant testified that
45 u result of his dealings with the Respondent, he has lost trust in people. [ have weighed the
loss of rust caused by the Respondent’s fraudulent behavior heavily against the Respondent in
upholding the Commission’s request for 1 $20,000.00 penalty.

In addition, the Respondent has demonstrated absolutely no good faith in his interactions
with the Claimant, with another real estate professional, or with the Commission and the
investigator. He failed to appear at the hearing and therefore did not present any possible
mitigation for me to consider. The Fuct that the Respondent has no poor violations docs not
putweigh all the other factors that heavily weigh in the favor of 2 manetary penalty.

Eacronty Frnd Claim

Claims for reimburseinent from the Fund are soverned by section 17-4Hd of the Business
Oueupations Amcle, which stales, in pertinent part, as follows:
§ 17-404, Claims against the Guaranty Fund.

{ith 1) Subject to the provisions of this subtitle, 1 persen muy eeover
compensation from the Guaranty Fund for an actuat loss.
{2) A claim shall:
(11 e based on an act or omission that oceurs in the provision of real estute
hrokerige services by

1. ubicensed real estate broker:
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) (i) involve o transacrion that relates to real estate that is located 1n the
Seate; and
(111) he based on an g¢t or omission:

1. in which money or property is obtained from a persun by theft,
embezzlement, talse pretenses, or forgery, or

2. that constitutes fraud or misrepresentation.
With respect to claims against the Fund, COMAR 09.11.03.04 further provides as

tallows:

A4 Claims Against the Guaranty Fund.

A, A euaranty fund claim shall be based on the alleged misconduct of a
licensee.
B. For the purpose of a guaranty fund ctaim, misconduct:

(1) Is an action arising out of a real estate transaction involving real estate
lacated in this State which causes actual loss by reason of theft or embezzlement
of money or property, or money or property tnlawfully obtained from a person by
false pretense, artifice, trickery, or forgery, or by reason of fruud,

} misrepresentation, or deceil;

{2} Ts performed by an unlicensed employee of a real cstate broker or by a
duly licensed real estate broker, associate broker, or salesperson; and

(3} [nvolves conduct for which a license 1s required by Business
{ccupations and Professions Anticle, Title 17, Annotated Code of Maryland.

The Clwmant bears the burden of proof in his cluim against the Fund. Md. Code Ann.,
Bus. Oce. & Prot § 1 7-H7(e). 1 conclude that the Claimant bas praven that be incurred
damages as a consequence of the Respondent’s fraud. The Claimant gave the Respundent
S20.000L00 in cush towards the purchase of u property for which the Respondent was acting s
the buver's ugent. The Respondent dad not deposit the Clainant’s monies 1o an escrow aueonnt.
The Respundent clearly never intended to make the seller’s agene aware of the fact that the
Claimant had given him $200000.00 cash as an earmest money deposit because he scanned 4 copy

) of o check on his real estite brokerage sccount for only 52000000, Further, desmte the fact that

the seller's agent infurmed the Respundent that the seller would move on und iepect the

[&



Claimant's offer if he did not receive bank stutements by November 4, 2009, the Respondent did
ot communicate this information 1o the Claimant. Insiead, on Nowvember 10, 2000, six days
after the deadling set by the scller, the Respondent asked the Claitnant to give him $3,000.00
moce in cash to make sure he got the property. Once the Claimant realized that the Respandent
bad not been truthful to him about the status of the propenty, he demanded the Respondent to
return his money. The Respondent did not promptly remnit the Claimant’s monies and only
agreed o work vut 4 repayment arrangement when the Claimant totd bim he would go to the
police. Although the Respondent told the Claimant that Ms. Ayundu woulbd reimburse him for
the $20.000.00, only two of the four checks Ms. Ayanda guve L0 the Claimant on the
Respondent's behulf had sufficient funds; the Claimant incurred an actual lass of $10,000.00.

CONCLUSIONS OF LAWY

Rased upon the foregoing Findings of Fact and Discussion, | conclude as a matter of law
as fullows:
L. The Respondent violated Business Occupations Asticle § 17-322(b)3) by

willfully making misrepresentations and knowingly making false promises;

I

The Respondents violated Business Occupations Article § L7-322(b( 14)(11)
and COMAR 00, 11.02.01H by acting s the rea) estate broker and failing to
provide the Claimant with the contract af sale;

R} The Respondent violated Business Occupations Article § £7-322(hy(22) by
fuiling to account for or o promptly temit w the Clamunt money that viune
intw the Respondent’s possession but belonyged to the Claimunt;

+. The Respondent violated Business Oveupations Article & 17.322{b){25) and

COMAR 09.11.02.01C und 09.1L.O2.02A, by cngaging in conduct that

demuonstrated had Faith, incompetency. untrustworthiness and that constituted
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dishonest, fraudulent or improper dealings;

5. The Respondent violated Business Occupations Article § 17-322¢(b}32) and
(33) by failing to comply with ull applicable laws and regulutions;

6. The Respondent violated the provisions of the Cude of Ethics set forth in
COMAR 0U.11.01.16, by failing to respond to the Commission’s wrilten
gLITIes;

7 The Respondent vielated Business Occupations Article § T-532(cH Diivi-{v},
by failing to treat ult parties honestly and fairly and by failing to answer all
guestions truthfuliy, by failing to timely sccount for all trust money received;
and, by fuiling to exercise reasanable care und diligence;

8. ‘The Respondent’s license as a real estale broker should be revoked and he
should be assessed a $20,000.00 penalty; and,

9. The Fund should pay the Claimant his actual monetary loss, in the amount af
$10.000.00 for the misconduct of the Respondent.

RECOMMENDED ORDER

[ RECOMMNEND that the Marylund Real Estate Commission ORDER as foliows:

L. The Commission’s charges against the Respondent, under Business Crecupations
Article and Professions Article §§17-322(b)(3), (t4)(in), €22), {25 (3N and (33
and 17-532(cK Ditiv), {v) and (vi} as well as COMAR 09.11.01.16, COMAR

B2 00 and H, and COMAR (R TT.O2.02A, ure AFFIRMED.

3. The Respondent’s license is hereby REVOKED.
=3 The Respondent shail pay to the Commission a monetary penalty ol $20,000.00.
3. T'he Fund shall pay the Claimant his actual monetary lowss it the amount ol

S {00000 for the Respondent’s fraud, misrepresentation or deceit.



7. The Respondent shall be ineligible for an REC license until he pays his monetary
penalty to the Commission and reimburses the Fund for the full amount of the
awird paid to the Claimants by the Fund, plus annuad interest of at lzast wen

percent: and

a. The Commission’s records and publications shall reflect this final decision,
P
SIGNATURE QN FI
February 15, 2012 Wekar MV MY b2 28
Date decision mailed Ann C. Kehinde
Administrative Law Judge
ACK hs
& 130106



