STATE BOARD OF HEATING, VENTILATION, AIR-CONDITIONING 
AND REFRIGERATION CONTRACTORS
BUSINESS MEETING MINUTES
DATE:
June 10, 2015
TIME:  
10:30 a.m.
PLACE:
500 N. Calvert Street



3rd Floor Conference Room



Baltimore, Maryland  21202 

PRESENT:
James Johnson, Chairman


Allen Clinedinst, III

Fred Matusky



George Warren



Fontaine Smallwood



Charles Smith

Clifton Savoy

Ezio Rebechi

ABSENT:
Albert Holley

STAFF PARTICIPATING:

Victoria Wilkins, Commissioner Occupational and

Professional Licensing

John Papavasiliou, Deputy Commissioner Occupational

and Professional Licensing






Robin Bailey, Executive Director, Mechanical Licensing

Sloane Kinstler, Assistant Attorney General






Patricia McCray, Administrative Officer

CALL TO ORDER
James Johnson, Chair, called the Business Meeting of the State Board of Heating, Ventilation, Air-Conditioning and Refrigeration Contractors (“Board”) to order at 10:30 a.m.

APPROVAL OF MINUTES

The members of the Board reviewed the minutes of the May 13, 2015, meeting and

MOTION I by Mr. Smith, seconded by Mr. Smallwood, and unanimously carried to approve the Business Meeting minutes with one correction to change Mr. Rebechi from absent to present at the May meeting.

APPLICATION REVIEW COMMITTEE REPORT

Sloane Kinstler Counsel for the Board, presented an oral report.  Applications received for review six (6) apprentice, with one (1) administratively approved, and five (5) referred for additional information.  
MOTION II was made by Mr. Smith, seconded by Mr. Clinedinst and unanimously carried to approve the Application Review Committee report.

COMPLAINT COMMITTEE REPORT
The Complaint Committee submitted the following report covering May 14 through June 10, 2015: number of complaints open 50; of which complaints under panel review 10; complaints closed 4; complaints referred for investigation 4; complaints referred for pre-charge 1; and complaint referred for criminal charges 2.  The remainder of complaints requiring panel review from this report is 29.
MOTION III was made by Mr. Matusky, seconded by Mr. Smallwood and unanimously carried

to accept the Complaint Committee report.

EXECUTIVE SESSION
Motion IV was made by Mr. Fred Matusky, seconded by Mr. Fontaine Smallwood, and unanimously carried that the State Board of Heating, Ventilation, Air Conditioning, and Refrigeration Contractors enter into Executive Session, at 10:45 a.m., 500 N. Calvert Street, 3rd Floor Conference Room, Baltimore, Maryland 21202.  The meeting is permitted to be closed pursuant to State Government Article, Annotated Code of Maryland, § 10-508(a)(8).  The purpose of the meeting was to consult with counsel to review and discuss confidential materials.

motion VIII was made by Mr. Matusky, seconded by Mr. Savoy and unanimously carried to return to the public session at 10:55 a.m.

Motion IX made by Mr. Smith, seconded by Mr. Smallwood, and unanimously carried to that the Board accepts the dispositions rendered in the Executive Session.

OLD BUSINESS

Senate Bill 864 
Counsel Kinstler presented an explanation to the Board regarding the implications of the passage of Senate Bill 864. According to Counsel, SB 864 does not authorize the HVACR Board to issue a pre-hearing cease and desist order ("CDO"), but rather, authorizes it as an additional administrative sanction after a merits hearing on a complaint. Some Board members and DLLR staff Board may have thought the bill authorized a CDO as a pre-hearing method to address perceived potential violations during the adjudication of regulatory charges.  This misimpression may be the result of the recollection of proposed legislation a few years ago that would have authorized the Board to issue a CDO upon an investigator's observation of a potential violation, such as providing services without an appropriate license. This legislation was not successful. Also, a CDO is generally used as a pre-hearing tool to prevent harm that could result from such potential violations.
However, the wording of SB 864 unambiguously provides in BR, § 9A-206(F) that the CDO may be issued only after a hearing.  Paragraph (1) of the applicable subsection (F), provides that the CDO may be issued "subject to the notice an hearing provisions of  Title 10, Subtitle 2 of the State Government Article...".  The statutory reference is to the section of the Administrative Procedure Act, setting forth specific requirements regarding notice of charges, opportunities for a hearing and presentation of a defense prior to a regulatory body taking final action.  Further, paragraph (2) of subsection (F) also reiterates that the Board's authority is triggered by its findings only "after a hearing".

In addition, the language of SB 864 does is not analogous to the statutory authority provided to DLLR's Office of Cemetery Oversight (BR, § 5-310), Division of Financial Regulation Division (FI, § 2-115) or the Office of the Attorney General's Consumer Protection Division (CL, §§ 13-402 and 13-403), which specifically authorizes a summary or pre-hearing appealable cease and desist order or injunction. Language in the law cannot be interpreted to provide the HVACR Board the authority to issue a cease and desist order prior to a hearing on regulatory charges.  this notwithstanding that a cease and desist order may not be as useful as a post-hearing administrative sanction. If imposed, however, the Board could seek an injunction or order of contempt from a court as a consequence for non-compliance,

It may be too late for the Board to initiate legislation for the upcoming session if they want the CDO to be issued prior to a hearing; however, Executive Director Bailey will ask the Secretary if the Department will allow a change in the upcoming 2016 session.

PSI Reference Book Manual
Executive Director Bailey provided a breakdown of questions per reference book that is contained in each examination for HVACR Contractors.   In reviewing the printout provided from the testing vendor that shows each licensee category and the required reference materials, Ms. Bailey suggested that maybe the elimination of the some license categories could be considered.  
Mr. Clinedinst stated that the Board is trying to offer the examination at a reasonable cost.  However, the requirement to have reference materials is very expensive for the examinee. Mr. Smith asked that maybe this could be looked at during the next schedule Board meeting to determine which books to eliminate. 
Mr. Matusky made a motion, seconded by Mr. Smallwood that PSI be asked to come in and meet with the Board regarding why there are so many reference books.  The date suggested for meeting was September, 2015.

COUNSEL’S REPORT
Counsel Kinstler has a mandatory meeting in July and will need to leave by 12 noon.
EXECUTIVE DIRECTOR’S REPORT/NEW BUSINESS

EXAM REPORT
The examination report for the month of May 2015 as reported by PSI Exams is as follows:

	
	Candidates Tested
	Passed
	Failed
	Pass %

	Total
	63
	24
	39
	38%


Cumulative 
	
	Candidates Tested
	Passed
	Failed
	Pass %

	Total
	256
	113
	143
	44%


CHAIRMAN’S REPORT
None
Adjournment
With no further business, a motion was made by Mr. Smith that all business presented be accepted, seconded by Mr. Clinedinst, and unanimously carried that the State Board of Heating, Ventilation, Air-conditioning and Refrigeration Contractors adjourn at 11:50 a.m.

              

Approved without corrections

                        
Approved with corrections
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