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STATEMENT OF THE CASE

On August 4, 2022, Keith Wyatt (Claimant) filed a claim (Claim) with the Maryland
Home Improvement Commission (MHIC) Guaranty Fund (Pund), under the jurisdiction of the .
Dep_artmept_ of Labor (Dep@ent), for :eimbursexizent of $4§,122.00 for actual losses allegedly
suffered as a result of a hoine improvement contract with Michele Bailey, trading as
Phenomenal, LLC (Respondent).’ |

‘TMd. CodeAnn. Bus. Reg §§ 8-401 to 8-411 (2015 & Supp. 2022). Unless otherwise noted, all references
hereinafter to the Business Regulation Article are to the 2015 Replacement Voluine of the Maryland Annotated

Code.




On September 16, 2022, the MHIC issued a Hearing Order on the Claim. On September
23, 2022, the MHIC forwarded the matter to the Office of Administrative Hearings (OAH) for a
hearing.

. On February 3,2023,2 I conducted a video hearing via Webex. Bus. Reg. §§ 8-407(a), 8-
312; Code of Maryland Regulations (COMAR) 28.02.01.20B(1)(b). Nicholas C. Sokolow,
Assistant Anomey General, Depashnent, represented the Fund. The Claimant and the
Respondent represented themselves.

The contested case provisions of the Adm_inish'aﬁve Procedure Act, the Department’s
hearing regulations, and the Rules of Procedure of the OAH govern procedure. Md. Code Ann.,
State Gov't §§ 10-201 through 10-226 (2021); COMAR 09.01.03; COMAR 28.02.01.

ISSUES |
1. Dxd the Claimant sustain an actual loss compensable by theFundas a result of the

Respondent’s acts ot omissions?
2. If so, what is the amount of the compensable Joss?
| OF THE EVIDENCE
I admitted the following exhibits offereci by the Clairant:

CL.Ex.1- a Contract between the Claimant, the Claimant’s wife, Sherry Wyatt, and:
" the Respondent, June 18,2019

b Text message from the Respondent to the Claimant

¢ Copy ofa Cashier’s Check for $6,000.00 from the Claimant to the
Respondent, July 3, 2019

d Copy of a Cashier’s Check for $17,104.54 from the Clalmant to the
Respondent August 6, 2019

2 'Ihe hearmg was ongnml!y scheduled for January 19, 2023, but I postponed the hearing to February 3, 2023 to
allow the Claimiint an oppoﬂumty to ozgamze and submit his exhibits.
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e Estimate from AAA Insurance/CSAA Affinity Insurance Company
(AAA), undated, and “Summary for A-Dwelling, May 17, 2019

f& g Photographs of floor demolition, June 26, 2019

h Photograph of water damage to the ceiling, June 26, 2019

i Photograph of the-family room, June 26, 2019

j &k Photographs of baseboatds in thé family room, June 26, 2019

CLEx.2— al-a7 Text message from the Claimant to Preston Bailey,’ President of

Phenomenal, LLC, with a photograph of the vanity, tile, and wood
flooring the Claimant wanted installed, August 6, 2019

a8  Text message from the Claimant to the Respondent, August 12,2019

89 Photograph of the Respondent’s employe installing wood laminate
flooring, August 10, 2019

210  Photograph of Bruce Gunstock Sélid Oak flooring, August 9, 2019

all Textmessages bétWeen the Claimant and the Respondent, August' 13
and 14, 2019 ‘ B

CLEx.3- a-m Text Messages between the Claimant and the Respondent, August 16,
2019 through-August 24, 2019 | |

n  Letter from the Respondent to the Claimant, August 21, 2019

0 Respondent invoice, August 28, 2019

Homeowner’s Final Release and Affidavit, undated

g Letter from the Claimant to the Respondent, September 26, 2019
L. Settlement Agreement and Release, unsigned and undated

- CLEx.4-  Text messages between the Claimant and the Prince George’s Community

Collaborative Resolution. Center (PG Mediation), May 17, 2021 through October
8,2021 - :

3 Mr. Bailey represented that he is the president of Phenomenal, LLC. Michele Bailey serves only as the company’s
residenit agent. Although Mr. Bailey is not the named Respondent in the matter, as he is the president of the
company and primarily interacted with the Claimant and his wife, Lrefer to Mr. Bailey throughout this decision as
“the Respondent.” See Md. Code Ann., State Gdy’t § 9-16(_)7.1(&)(4)6_). . '



CLEx.5-  Test messages from the Claimant to Troy Lester, Respondent’s Administrative
" Management Associate, August 5, 2021 through August 17, 2021

CLEx.6-  Contract between Chesapeake Environmental Solutions and the Clannant, January
: 9, 2021, with attached scope of work.

CLEx.7-  Photographs of the state of the Claimant’s home, August and September 2019
I admitted thc; following exhibits offered by the Claimant:
Resp. Ex. 1 - AHF* brand chart, undated
Resp. Ex. 2 - Email between Troy Lester and “Nicole;” Apnl 9, 2021
1 admitted the following exhibits offered by the Fund:
Fund Bx.1- OAH Notice of Remote Hearing, December 27, 2022
Fund Ex. 2- Fund Hearing Order, September 16, 2022 |
Fund Ex. 3 Letter from the MHIC to the Respondent, August 16, 2022
Fund Ex. 4 - Licensing Histoty for the Respondent, printed Januzry 5, 2023
Testimor i' .. | o
The Claimant testlﬁed and presented the testimony of his wife, Sherry Wyatt.
The Respdndent testified and presented the testimony of Troy Lester, the Respondent’s
Administrative Managing Partner.
The Fund did not present any tesﬁ;ﬁony.
PROPOSED FINDINGS OF FACT

I find the following facts by a preponderance of the evidence:
1. . Atall times relevant to the subject of this hearing; the Respondént was a licensed
home improvement contractor under MHIC license number 01-92028. Pheriomenal, LLC is

Ticensed undér MHIC license number 05-127295,

‘ Tbls is the name of a company No one produced any information of what the letters in the Company s name stand
for.



2.. The Claimant and Sherry Wyatt own a property on Bishops Bequest Road in
Upper Marlboro, MD (the Property). The Property has two above-ground _ﬂdors and a basement,

3. In October 2018, there was extensive damage to all of the Property levels due to |
an overflowing toilet in in the second-floor bathroom. |
, 4. The Claimant filed a claim with his insurance company, AAA, which agreed to
cover the water damage to the Property interior. AAA prepared an estimate_ of the cost and a
scope of work to repair the water Me to the Property.

5. Onorsbout June 18, 2019, the Claimant and the Respondeat entered intoa

contract for $29,104.54 (Contract), The Contract called for performing repairs to the Propetty as

provided on the AAA estimate.
6. The AAA estimate included the following repairs:

e Move the main floor contents to a pod® for storage during repairs

e Remove, replace, and refinish the oak ﬂ_ooﬁhg on the main level, including
the living room, the dining room, the den, the powder room, the hallway and
the kitchen '

*  Detsch and reset the toilet and the pedestal sink in the powder room

¢ Mask and paint the walls and ceiling in the kitchen

¢ Remove and replace the carpet on the stairs from the main level to the
basement - ' ~ . '

* Remove and replace carpet, drywall, and recessed light fixtures in the
basement and paint the ceiling

* Move out and reset contents of an upstairs bedroom

. Réinbv_e and replace carpet in a second-level bedroom

3 A “pod™ is a mobile storage wnit



¢ Remove and replace oak flooring in the second-level hallway.

¢ Remove debris

7. The Respondent also agreed to do mold remediation. The AAA estimate did not
include an amount for mold remédiation.

8. . The Contract called for the Claimant to pay the Respondent a deposit of
$6,000.00 on July 2, 2019 fdlf demolition and a dumpster, pay $17,104.54 on July 9; 2019 for
materials and labor, and pay $6,000.00 upon completion of the work.

9. By cashier’s check dated July 3, 2019, Sherry Wyatt paid the Respondent
$6,000.00. |

" 10. By cashier’s éheck dated August 6, 2019, the Claimant paid the Respondent $17,
104.54. | |

11.  The Claimant and Sherry Wyatt paid the Respondenit a total of $23,104.54,

12.  The Respondent paid $3,892.43 for a pod intended to store the Claimant’s
belongings while repairs were being made to the property.

13.  The Claimant selected items at Home Depot that they wanted installed in the
Property, including a toilet, vanity, tile, and the oak wood flooring.

- 14, The ClMt selected Bruce Laurel Oak Gunstock (Laurel Oak) wood flooring
and, on August 6, 2019, sent a picture of the oak flooring name, cost, and the Home Depot SKU$
number to the Respondent. | ;

. 15.  The Claimant contacted Home Depot and ensured it they had enough of the

Laurel Oak wood flooring in stock.

s uSKU” stands for stock keephg unit.



16.  On August 10, 2019, an employee of the Respondent was installing oak flooring
on the Property’s main level. The wood the Respondent’s employee was installing was not
Laurel Oak; rather, he was installing Bruce GunstockVSolid Oak (Solid Oak).

17.  The Claimant contacted the Respondent and asked him to remove the wood
floaring being installed in the living room and mstall the Laure] Oak flooring instead.

| 18.  The Respondent refused to remove the Solid-Osk floring his employiee had
begun msta!lmg and refused to purchase and install the Laurel Oak flooring,

19.  The Respondent did not move all of the Claimant’s bélongings out of the Property
as called for in the AAA estimate. Rather, they piled the Claimant’s belongings in the laundry |
room and hallways without covering them. Some of tﬁe.Clgimant’s belongings were covered in
dust and paint as a result of the repairs to the home. ‘ '

20. On August 16, 2019, the Claimant or Sherry Wyatt contacted the Respondent and
advised him that they were dissatisfied with how he stored their belongmgs and that those

belongings were covered in'dust and paint. |
21, By letter dated August 21, 2019, the Respondent notified the Claimant that he

would no longer perform any further repairs to the Property due to “discrepancies within the
insurance adjustor’s documentation and the expectations of the homeowners.” (Stop Work
Letter).’ . |
| "22. Inthe St(fp Work Letter, the Respondent stated that he had ceased work effective
.April 16, 2019, and that he woul& give the Clalmqnt a refund once the Claimant signed a waiver.

The Stop Work Letter noted that the Respondent had not yet detérmined the amount of any

refund due'to the Claimant,

7 Claimant Ex. 3n.



23.

Before the Respondent sent the Claimant the Stop Work Letter, the Respondent

had completed the following work at the Property:

¢ Demolition

¢ Painting

s Mold remediation

e Pod rental

¢ Dumpster rental

¢ Installation of drywall in the basement

"o Installation of drywall in the second-level bathroom and in bathroom on the main floor

24.

The Respondent éent the Claimant an invoice, dated August 28, 2019, noting the

work compléted by the Respondent and the amounts the Claimant had paid the Respondent.

25.
$13,732.17.
26.

The Respondent offered to issue a refund to the Claimant in the amount of

The Respondent also sent the Claimant a Homeowner’s Final Release and

Affidavit (Release), including the following calculation of the refund due the Claimant:

27.

Original Contract Amount $29,104.54
Less Previous Payments =$23.104.54
Balance ' $6,000.00
Less Labor, Fees and O&P* -$9.372.17

. Final Refund (Payménts - Labor/fees) ~ $13,732.17°

On September 26, 2019, the Claimant sent a letter to the Respondent in mponse

tothe Respondent’s August 28, 2019 invoice and Release. In that letter, the Claimant mc!uded a

Summary of Charges and requésted a refund of $16,984.70.

® Overhead and profit.
9 Claimasit Bx. 3p,



28.  The Respondent did not respond to the Claimant’s September 26, 2019 Jetter.

29.  Before January 9, 2021, the Property sustained more damage when a leak
developed somewhere on the second level. The Claimant filed a claim with his insurance
company, AAA, which agreed to cover the wafer damage to the Pioperty inteﬁ'oi' resulting from
the leak. | , | |
30. AAA estimated it Qould‘cost $59,793.68 tp make all of the‘necessary Tepairs at
the Property.

3. On or about January 9, 2021, Sherry Wyatt entered into a contract with
Chesapeake Environmental Solutions, LLC to rebuild, repair, and remodel the Property
(Chesapeake Contract). The Chesapeake Contract included most of the work that was included in

the Claimant’s original Contract with the Réspondent as well as additional repairs to-the

. Property..
32. . OnMarch 10, 2021, the Claimant filed a complaint against the Respondent with

the MHIC.1°
33.  After March 10, 2021, Troy Lester spoke w:th the Claimant and advised him that
. the Respondent would pay the Claimant’s $16,984.70, the amount the Claimant requested as a
A refund. The Respondent did not issue a refund of any amount to the Claimant.
34, OnApril 9, 2021, Mr. Lester sent an email to “Nicole.” Attached to that email
was a copy of the Claimant’s September 26, 2019 letter and a copy of the Settlement Agreement

and Release drafted by the Claimant. Neither document was signed by the Respondent or 5nyone

representing the Respondent.!

10 A complaint against & licensed contractor is different than a claim of entitlement to reimbursement from the Fund,
bttps:/fwww.dllr.tate.md.us/license/mhic/nhicfaqgf. shitml#:~:text=Once%20a%20complaint%20is%20filed,money
%20from%20the%20Guararity%20Fund (last visited May 2, 2023), '

11 CL. Exs, 3q and 3r.



35.  Onor about May 17, 2021, the Claimant contacted PG mediation so the Claimant

and the Respondent could resolve their dispute through mediation.

36. PG mediation scheduled a remote mediation session on the Zoom
videoconferencing platform for July 15, 2021, at 12:00 noon. The Respondent did not appear for

the July 15, 2021 remote mediation.
37. A PG mediation scheduled a second mediation for August 5, 2021, at 12:00 noon.

The Respondent did not appear for the August 5, 2021 remote mediation.

38.  On August 5, 7, and 17, 2021, the Claimant sent texts to Mr. Lester advising him
that he was unable to get in touch with the Respondent, that the Respondent did not participate in
mediation; and .q'uestioni'ng whether the Respopdent intended to send a refund.

39.  Inhis August 17, 2021 text, the Claimant advised Mr. Lester that if he did not
receive a response from the Respondent, he would move forward with_-his complaint with the
MHIC.

40.  The Respondent never refunded the Claimant any amount of money.

41, InJuneor .Tuly 2022, Chesapeake Environmental Solutions stopped work af the
Property because it failed to obtain required pefmiis.

DISCUSSION

The Claimant has the burden of proving the validity of the Claim by a preponderance of

the evidence.'? To pr”ove aclaimbya prepdnderance of the evidence means to show that it is

“more likely so than not so” when all the evidence is considered.'?

12 Bus, Reg. § 8-407(e)(1); State Gov't § 10-217; COMAR 09.08.03.03A(3).
12 Coleman v. Ane Arundel Cray. Police Dep’t, 369 Md. 108, 125 0.16 (2002).
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An owner may recover compensation from the Fund “for an actual loss that results from
an act or omission by a licensed contractor.”¢ “[Alctual loss’ means the costs of restoration,
repair, replacement, or completion that arise from an uanrhnanlike,_. inadequate, or incomplete
home improvement.”* For the following reasons, I find that the Claimant has proven eligibility
for compensation. | , | |

| By statute, certain claimants are excluded from recovering from the Fund altogether. In
this case, there are no such statutory impediments to the Claimant’s recovery. The claim was
timely filed, there is no pending court claim for the same losé, and the Claimant did not recover
the alleged losses from any otﬂer source. S The Claimant resides in the home that s the subject of
the claim or does not own more than three dwe]lings. 17 The parl:les did not enfer into & valid
a‘grechnent to submit their disputes to arbitration.'® The Claimant is not a relative, employee,

 officer, or partner of the Respondent, and is not related to any employee, officer, or partner of the

Respondent.'*

The Claimaﬁt argues that the Respondent’s work at the Propeity was unprofessional, In
support of that ‘assértiqn,- Sherry Wyatt testified that the Re#p_ondent often neglected to protect -
doorknobs and ceilings when he painted, he failed to properly store many of the Claimant’s
family’s items as called fof in the Contract, which resulted in many of their pvel;sonal. items being

" Bus. Reg. § 8-405(a) (Supp. 2022); see also COMAR 09.08.03.03B(2) (“The Fund may only compensate
claimants for actual losses . . . incurred as a result of misconduct by a licensed contractor.”).

1S Bus: Reg. § 8-401. - : A

6 Bus, Reg §§ 8~405(g), 8-408(b)(1) (2015 & Supp. 2022).

17 1d. § 8-405(£)2) (Supp. 2022). . .

12 Jd, §§ 8-405(c), 8-408(b)(3) (2015 & Supp. 2022).

- 1914 § 8-405(f)(1) (Supp. 2022).
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coated in dust and paint. Overall, the Claimant and Sherry Wyatt were unhappy with what they
characterized as sloppy work by the Respondent.

According to the Claimant, his greatest dissatisfaction with the Responc_lent’s work
stemmed from the fact that the Respondent used Solid Oak flooring rather than the Laurel Oak
flooring the Claimant specifically requested, This was a problem, explained the Claimant,
because the main floor of the Property has an open floor plan. As the staircase from the main
floor to the sgcond level was Laurel Oak, usmg a different type, color, or finish of oak would
detract from tﬁe visual continuity on the main level.

‘ The Claimant testified that when he raised-the ﬂooring issue with the Respondent, the
Respondent refused to remove the solid oak, explaining that the solid oak was an upgrade and .
returning the Solid Oak to the warehouse where he purchased it would result inahefly
restocking fee.

Thie Claimant testified that on August 21, 2019, shortly after their disagreement about
the oak flooring, the R&spéndent sent him a Stop Work Letter, advising the Claimant that he
would not perform any additional work set forth in the Contract. The Respondent followed that
letter on August 28, 2019 with an invoice stating that ﬂ;e Respondent would refund the Claimant
$13,732.00. The Claimant further explained that in a letter, dated September 26, 2019, he
countered the Respondent’s reﬁmd.amount, asserting that the Respondent owed him
$16,984.70.20 Nﬁtwithstanding the Stop Work Leﬁer, the Claimant testified that he attempted to

settle the matter with the Reépondent, and even arranged for PG Mediation to schedule three

At the hearing, the Claimant amended the amount he was clairaing as an actial loss from $49,122.00 to
$16,984.70. |

12



mediation sessions so the Parties could address their issues with input from a neutral mediator.
However, the Respondent did not appear for any of those mediation sessions, 2!

Ultimately, the Claimant asserted that he was entitled to compensation from the MHIC
Puad in the amount of $16,984.70, which i the smount the Climant paid the Respondent less
the amount the Respondent received for work he performed. To that end, the Claimant testified
 that AAA is roquiring him 0 recoup funds he paid to the Respondent for work e did not
complete, . |

The Respondent
‘The Respondent concedes that as of August 21, 2019, he decided not to perform any

additional work under the Contract because the Claimant and his wife were unreasonable.
Specifically, regarding the oak flooring, the Respondent testified that the solid oak flooring he |
began to mstall in the Prdpérty was an upgfa‘de to the Laure] Oak flooring .thc Claimant '
preferred. | | |

The Respondent also conceded that after subtracting the amount he was paid for work he
completed on the Property p‘u'rsuént to the Contract, he we owed the Claimant a refund of |
$16,984.70. According to Mr. Lester, the Respondent was prepared to pay the Claimant that

* amount asof April 2021, and on April 9, 2021, Mr. Lester sent copies of the Claimant’s
September 26, 2019 letter to the Rof:'sl:-.‘ox;dent’-'l2 and the Claimarit’s Settlement Agréement and
Release® to'a woman named Nicole. According to Mr. Lester, he and the stpOndegt believed

that Nicole was the Claimant’s aﬁomey. Mr. Lester further testified that neither he nor the

2! The Claimant and Sherry Wyatt also offered evidence about property that was damaged in'the pod used for storing
furniture asid a health condition Sherry Wyatt developed as a result of mold that formed after the second-floor '
mpm._toﬂgt overflowed. The Claimant is not seeking any compensation for those items, so 1 did niot give of these
statements any substantive weight. - '

2 CL Ex. 3q.

2 CL Ex. 3r.

- 13



Respondent received a response from Nicole or the Claimant. By August 2021, when the
Claimant again contacted Mr. Lester about the refund, the Respondent was no longer financially
capable of paying the Claimant the full amount of the refund. |
Analysis

For the following reasons, I concludé that the Claimant has proven that he experienced an
actual loss as a result of the acts or omissions of the Respondent because the Respondent
abandoned the Contract without performing all of the work required under that Contract.

- There is no question that the Claimant and the Respondent did not see eye-to-eye on
whetﬂer the work the Respondent performed at the Property was workmahiike and they were
cértaihly not oﬁ the same page regarding which oak flooring .té install. There is also no dispute
that it was the Respondent who terminated the Contract with the Claimant, and, therefore, the
Respondent owes the Claimant a refund for the work he did not perform under the Contract.

The Respondent and the Claimant agree that the Respondent owes the Claimant a refund of
$16,984.70. The invoice the Claimant submitted to the Respondent specifically set forth the line
item amounts for the work the Respoﬁde:.lt perférmed under the Contract. Neither party offered
any otim- calculation for what the Respondent owes the Claima_n’t.-

I recognize that there was some lack of communication and miscommunication between
| the parties éb‘om how théy would move forward with settliﬁg this matter. The Claimant presented
evidence that he sought to resolve the refund issue via mediation thh PG Mediation, but the
‘Respondent did not participate in the scheduled mediation sessions. The Respondent oM
documentation that Mr. Lester emailed “Nicole,” who he believed to be the Claimant’s
attorney,?* a copy of a settlt_ament. letter in April 2021, but neither Nicole nor the Claimant

2 The Clﬁirnani tgétiﬁed that “Nicdle” is the person who recommended the Respondent to perform the repairs at the
Claimant's Property. :

14



addressed their offer of settjement. I conclude thai past efforts 10 settle the marter does not

change the fact that the Claimant established that he experienced a loss because the Respondent

abandoned the Contract after being paid for work he did not complete.?
Accordingly, I conclude that the Claimant has experienced an actual loss that resulted

from acts or oinissions by the Respondent.”%

Having found eligibility for compensation I must determine the amount of the Claimant’s
actual loss and the amount, if any, that the Claimant is entitled to recover. The Fund may not
compensate a claimant for consequential or punitive damages, personal injury, attorney fees, -

court costs, or interest.?’
MHIC’s regulations provide the following three formulas to measure a claimant’s actual

loss, depending onthe status of the contract work:

(a) If the contractor abandoned the contract without doing any work, the
claimant's actual loss shall be the amount which the claimant paid to the .
contractor under the contract. _

 (b) If the contractor did work according to the contract and the claimant is
not soliciting another contractor to complete the contract, the claimant’s actual
loss shall be the amount which the claimant paid to the original contractor less the
value of any materials or services provided by the contractor.

(c) If the contractor did work according to the contract and the claimant has
solicited or is soliciting another contractor to complete the contract, the claimant’s
actual loss shall be the amounts tlie claimant has paid to or on behalf of the
contractor under the original contract, added to any reasonable amounts the
claimant has paid or will be required to pay another contractor to-repair poor work
done by the original contractor under the original contract and complete the :

* In so concluding, I note that the history of the damage to the Property was somewhat confusing. Sherry Wyatt
testified that before the Respondent began working under the Contract in summer 2019, the second-floor ceiling fell
in due to an uridiscovered leak. On January 9, 2021, AAA issized an ¢stimate of repairs much higher than its estimate
of repairs associated with the Contract. This may be because the Propérty deteriorated while no work was being
done bétween August 2019 and January 2021. Sherry Wyatt testified that there was additional water damege to the-
Property after the Respondent stopped working under the Contract in August 2019. Regardiess, the Claimanit offered
no evidence that this higher estimate should be included in the calculation of the amount of compensation he is

-eligible to recejve from tlie Fund. Furthermore, the Claimant testified that AAA is requiring him to recoup the funds
paid to the Respondent for work hie did not comiplete. The Claimant offered no evidence that AAA requires the

" Respondent to recover any other funds for damages to the Property after the Respondent stopped work.

2 Bus, Reg, § 8-405(a) (Supp. 2022); iee also COMAR 09.08.03.03B(2) (“The Fund may only compensate
claimants for actual losses ... . incurred as a result of misconduct by a licenséd contractor.™). :
¥ Bus. Reg. § 8-405(e)(3) (Supp. 2022); COMAR 09.08.03.03B(1). .
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original contract, less the original contract price. If the Commission determines
that the original contract price is too unrealistically low or high to provide a
proper basis for measuring actual loss, the Commission may adjust its

measurement accordingly.?8

The MHIC is not bound by these specific formulas for calculating the amount of the
actual loss. Rather, when necessary, it may use a unique formula to calculate the measure of the
~Appéllant’s actual loss.2® The Respondent performed some work under the Contract before
abandoning that Contract. Although the Claimant hired Chesapeake Environmental éoluﬁons to
do work on the Property, the time between August 2019 when the Respondent issued the Stop
Work Letter and st(.>pped making repairs under the Contract, and January 2021, when the
Claimant hlred Chesapeake Environmental Solutions to begin work at the Property, the scope
and cost of the work necessary to repair the house increased significantly due to either further
deterioration after the Respondent stopped working on the Property, intervening damage from a
léak in the Property ceiling, or both. Accordingly, I coﬁsidcr the two scopes of work to be
independent and distinct. Therefore, it is ihappropﬁate to calculate the actual loss the Claimant
gxperi_enced due to the Respondent’s acts or omissions in relation to the cost to the Claimant (or,
in this case, AAA) for the work performed by Chesapeake Environmental Systems. Accordingly,

calculating the Claimant’s actual loss requires the following unique measure:

Amount paid to the Respondent: . $23,104.54
Agreed-upon valug of the work
performed by the Respondent ' - $6,119.80
- $16,984.70
# COMAR 09.08.03.03B(3).

¥Jd
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Effective July 1, 2022, a claimani’s recovery is capped at $30,000.00 for acts or
~ omissions of one contractor, and a claimant may not recover more than the amount paid to tﬁe
contracfor against whom the claim is filed.** In this case, the Claimant’s actual loss is less than

the amount paid to the Respondent and less than $30,000.00. Therefore, the Claimant is entitled

to recover his actlial loss of $16,984.70.

I conclude that the.Claimant has sustained an actual and compensable loss of $16,984. 70

as-a result of the Respondent’s acts or omissions. 311 further conclude that the Claimant is

entitled to recover that amount from the Fund.?
1RECOMMEND that the Maryland Home Improvement Commission:
ORDER that the Maryland Home Improvement Guaranty Fund award the Clmmant

$16,984,70; and

ORDER that the Respdndent is ineligible for a Maryland Home improvement
Commission license until the Respondent reimburses the Guaranty Fund for all nion;‘es disbursed
under this Order, plus annual interest of ten percent (10%) as set by the Maryland Homde

Improvement Commission;*® and

% Bus ch § 8-405(e)(l), (5) (Supp 2022); COMAR.09.08.03.03B(4). On or after July 1,2022, the mcreased cap
is apphcable 1o any claim regardless of when the home improvement contract was executed, the claim was filed, or
the hearing was held. See Landsman v. MHIC, 154 Md. App. 241, 255 (2002) (explammg that the right to

compensation from the Fund is & “creature of statute,” these ngh!s are subject to change atthe “whim of the
legislature,” and “[a]mepdments to such rights are not bound by the snal; presumpnon against retrospective

application™. .
-1 Bus. Reg. §§ 8-401, 8-405 (2015 & Supp. 2022); COMAR 09.08.03.03B(3)(c).
32 Bus. Reg: § 8-405(a) (Supp. 2022); COMAR 09.08.03.03B(2).

¥ See Bus. Reg. § 8-410(&)(1)(1ii) (2015), COMAR 09.08.01.20.
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ORDER that the records and publications of the Maryland Home Improvement

e il

Commission reflect this decision.

'Da‘té Declsmnlssued L Admlmsu'atlve Law Judge
icieh ' ‘
#204889

18



PROPOSED ORDER
WHEREFORE, this 23" day of August, 2023, Panel B of the Maryland

Home Imprévement Commission approves the Recommended Order of the
- Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions‘and/or»a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeval’ to Circuit Court.

Michael ./

 Michael Newton Newton
Panel B

MARYLAND HOME IMPROVEMENT
COMMISSION




