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STATEMENT OF THE CASE

On July 22, 2020, Lauren Davis (Claimant) filed a claim (Claim) with the Maryland
Home Improvement Commission (MHIC) Guaranty Fund (Fund), under the jurisdiction of the
Department of Labor (Department), for reimbursement of $7,892.50 for actual losses allegedly
suffered as a result of a home improvemeﬁt contract with Eric Durkee, trading as Durkee
Woodworks, Inc. (Respondent). Md. Code Ann., Bus. Reg. §§ 8-401 to 8-411 (2015 and Supp.

2021).! On January 12,2022, the MHIC issued a Hearing Order on the Claim. On January 12,

! Unless otherwise noted, all references hereinafter to the Business Regulation Article are to the 2015 Replacement
Volume of the Maryland Annotated Code and 2021 Supplement and will be abbreviated “Bus, Reg.’
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2022, the MHIC forwarded the matter to the Office of Administrative Hearings (OAH) for a
hearing.

On April 20, 2022, I held a hearing at the OAH in Hunt Valley, Maryland. Bus. Reg.
§§ 8-407(a), 8-312. Nicholas C. Sokolow, Assistant Attorney General, Department, represented
the Fund. The Claimant represented herself.

After waiting twenty minutes for the Respondent or the Respondent’s representative to

appear, I proceeded with the hearing. Applicable law permits me to proceed with a hearing in a

party’s absence if that party fails to attend after receiving proper notice. Code of Maryland
Regulations (COMAR) 28.02.01.23A. On February 9, 2022, the OAH provided a Notice of
Hearing (Notice) to the Respondent by Certified Mail, return recéipt requested, and by United
States mail to the Respondent’s address on record with the OAH. COMAR 09.08.03.03A(2);
COMAR 28.02.01.05C(1). The Notice stated that a hearing was scheduled for Wednesday, April
20, 2022, at 9:30 a.m., at the OAH in Hunt Valley, Maryland. The Notice further advised the
Resp.onde.nt that failure to attend the hearing might result in “a decision against you.”

A Certified Mail receipt was executed by or on behalf of the Respondent on February 14,
2022, and was returned to the OAH. The United States Postal Service did not return the regular
mail Notice to the OAH. The Respondent did not notify the OAH of any change of mailing
address. COMAR 28.02.01.03E. The Respondent made no request for postponement prior to
the date of fhe hearing. COMAR 28.02.01.16. I determined that the Respondent received proper
notice, and I proceeded to hear the captioned matter. COMAR 28.02.01.05A, C.

The contested case provisions of the Administrative Procedure Act, the Department’s
hearing regulations, and the Rules of Procedure of the OAH govern procedure. Md. Code Ann.,

State Gov’t §§ 10-201 through 10-226 (2021); COMAR 09.01.03; and COMAR 28.02.01.
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ISSUES
1. Did the Claimant sustain an actual loss compensable by the Fund as a result of the

Respondent’s acts or omissions?

2. If so, what is the amount of the compensable loss?
SUMMARY OF THE EVIDENCE
Exhibits

I admitted the following exhibits.oﬁ’ered by the Claimant:
Clmt. Ex. 1 - Respondent’s Proposal, signed by the"Claimant on December 17, 2017
Clmt Ex. 2 - Respondent’s Addendun‘l to Contract: Flooring, January 11, 2018
Clmt Ex. 3 - Photograph of a tiled floor and grouting, undated
Clmt. Ex. 4 - Photograph of a tiled floor and cracked grouting, undated
Clmt Ex. 5 - Photograph of a tiled floor and cracked grouting, undated
Clmt Ex. 6 - Photograph of a tiled floor and cracked grouting, undated
Clmt Ex. 7 - Estimate, JEHM Tile Contractors, July 1, 2020
The Respondent did not appear or offer any exhibits.
I admitted the following exhibits offered by the Fund:
Fund Ex. 1 - Notice of Hearing, February 9, 2022

Fund Ex.2 - Hearing Order, January 12, 2022

Fund Ex. 3 - Department letter to Respondent, July 24, 2020, with attached Home
Improvement Claim Form, July 12, 2020

Fund Ex. 4 - Depariment certification of records review concerning Respondent’s license
status, March 30, 2022

Fund Ex. 5 - Affidavit of Charles Corbin, April 13, 2022
Testimony
The Claimant testified and did not present other witnesses.

3
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The Respondent did not appear.
The Fund did not present any witnesses.
PROPOSED FINDINGS OF FACT
I find the following facts by a preponderance of the evidence:
1. At all times relevant to the subject of this hearing, the Respondent was a licensed
" home improvement contractor under MHIC license number 01-12175.2

2. On December 19, 2017, the Claimant and the Respondent entered into a contract
to completely remodel the Claimant’s kitchen, except for the flooring (Contract).

3. On January 11, 2018, the Claimant and Respondent executed an “Addendum to
Contract” to add the installation of tile flooring in the Claimant’s kitchen to the Contract
(Addendum).

4. The original agreed-upon Contract price was $27,969.00. The price of the
Addendum was $4,160.00. The total Contract price was $32,129.00.%

5. The Claimant paid the Respondent $32,129.00 pursuant to the Contract.

6. ‘The Respondent performed the Contract work by approximately March 1, 2018.

7. During the first half of 2018, the Claimant observed that the grout on the tiled
kitchen floor was crac;king, and contacted the Respondent to address this issue

8. In mid-2018, the Respondent’s employees returned to the Claimant’s home and
patched grout where it had cracked.

9. During the remainder of 2018, the Claimant observed further cracking of the

grout on the kitchen floor and requested that the Respondent address this issue.

2 The Respondent’s license was effective at the time of contract and during the performance of any work under the
Contract. The Respondent’s license expired on June 25, 2021.
3 The Home Improvement Claim Form executed by the Claimant on July 12, 2020 noted that the amount paid to the
Respondent was $32,853, and noted on the Claim Form that there was an additional addendum between the parties
for a backsplash, However, the Claimant offered no testimony about this item, and concurred that the amount paid
to the Respondent was for the Contract and Addendum, which amounts to $32,129.00.
4
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~

10. In the Spring or Summer of 2019,' the Respondeqt's employees removed all
existing grout and installed new groﬁt throughout the Claimant’s kitchen floor,

11.  After the entire kitchen floor was regrouted, cracks continued to appear, grout
loosened, and some floor tiles cracked. |

12.  The Claimant attempted on multiple occasions over a period of months to call and
email the Respondent to return to the home and correct the condition of the failed grout, but she
was not able to speak to the Respondent or any employee of the Respondent, nor were any of her

calls or emails answered.

13.  In the Spring of 2020, the Claimant drove to the Respondent’s showroom location
to address the failed grout, but it was closed; and did not appear to be actively doing business.

14.  OnJuly 1, 2020, the Claimant obtained an estimate (Estimate) from JEHM Tile
Contractors (JEHM), to fully remove and replace the tiled kitchen floor, at a cost of $7,892.50.

15.  The Claimant accepted the Estimate, had the work completed by JEHM during
the Summer of 2020, and paid the full price of the Estimate. JEHM removed the tile and grout
installed by the Respondent, reinforced the subflooring in the kitchen, and then installed new tile
and grouting. The work performed by JEHM fully ;esolvéd all of the grout and tile problems
that had persisted after the Respondent’s installation in 2019.

DISCUSSION

The Claimant has the burden of proving the validity of the Claim by a preponderance of
the evidence. Bus. Reg. § 8-407(e)(1); Md. Code Ann., State Gov’t § 10-217 (2021); COMAR
09.08.03.03A(3). To prove a claim by a preponderance of the evidence means to show that it is

“more likely so than not so” when all the evidence is considered. Coleman v. Anne Arundel

Cnty. Police Dep't; 369 Md. 108, 125 n.16 (2002).
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An owner may recover compensation from the Fund “for an.actual loss that results from
an act or omission by a licensed contractor.” Bus. Reg: § 8-405(a); see also COMAR
09.08.03 .93B(2) (“The Fund may only compensate claimants for actual losses . . . incurred as a
result of misconduct by a licensed contractor.”). “‘[A]ctual loss’ means the costs of restoration,
repair, replacement, or completion that arise from an unworl(;nanlike, inadequate, or incomplete
home improvement.” Bus. Reg. § 8-401. For the following reasons, I find that the Claimant has
proven eligibility for compensation.
Statutory Eligibility

The evidence in this case establishes there are no impediments barring the Claimant from
recovering from the F(md The home improvement work was performed on the Claimant’s
property in Maryland and the Claimant does not own more than three properties. The Claimant
is not a relative, employee, officer, or partner of the Respondent; the Claimant is not related to
any of the Respondent’s employees, officers, or partners. The Claimant did not reject any efforts
by the Respondeﬁt to resolve the claim. The Contract between the Claimant and the Respondent
does not contain an arbitration provision. The Claimant timely filed the Claim with the MHIC
on July 20, 2020. Finally, the Claimant has not taken any other legal action to recover monies.
Md. Code Ann., Bus. Reg. §§ 8-101(g)(3)(i), 8-405(c), (d), (f), and (g), 8-408(b)(1).
The Respondent Performed an Inadequate and Unworkmanlike Home Improvement

The Respondent performed an inadequate and unworkmanlike home improvement. The
record demonstrates that the Respondent failed to properly install a tiled and grouted kitchen floor.
It sent employees to attempt to repair cracks in the grouting, which appeared within months of

initial completion of the work. However, this failed to resolve the problem. When further cracking

of the grout recurred and worsened over time, the Respondent sent employees to completely regrout

the kitchen floor tiles. Even this failed to resolve the problem, suggesting that something other than

6
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the adequacy of ﬂ:e grouting was the cause of the failure, However, when the Claimant pursued
further assistance from the Respondent, she received no response at all.

The Claimant was required to seek the assistance of another contractor to either cure the
defects in the Respondent’s workmanship or replace the work entirely. She contracted with JEHM,
which removed the tile and grout installed by the ReSpondent, and then reinforced the subfloor of
the Claimant’s kitchen, before installing new tile and grout. The approach taken by JEHM fully
resolved the-problem of cracking grout or tiles, and no further problems have arisen since JEHM
completed its work in 2020.

I find the Respondent performed an inadequate and unworkmanlike home improvement. It
installed a tile floor in such a way that the original installation failed, and all subsequent attempté to
repair the installation by repairing only the grout failed to adequately address the underlying and
ohgoing cause of the cracking grout and tiles. The Claimant diligently raised the defecfive
condition of the tiled floor with the Respondent and sought to allow him to return and repair the
condition of the floor, even after two attempts to do so had failed. Eventually, those ongoing efforts
were ignored by the Respondent. By refusing to communicate with the Claimant, and by declining
further opportunities to remedy the problem as a result, the Respondent abandoned the project.
Therefore, the Claimant sufferea an “actual loss” and is entitled to “the costs of restoration, repair,
replacerﬁent, or completion that arise from an unworkmanlike, inadeduatq, or incomplete home
improvement.” Bus. Reg. § 8-401. The Claimant hired another contractor to complete the work set
forth in the Addendum. JEHM completed the scope of the work in the Addendum, repaired the

unworkmanlike construction, and installed a tiled floor which has not failed. Thus, the Claimant

has proven that she is eligible for compensation.



- ' . . 1 - A )
. . - . . . - . . o B
- - ; .
N ) v - . i . . N tT
. . . .- . )
.. - - . . f o . .
- R . + e . .. N . . . -
: ' . : ;
S s . . .
. - - B O . . ;
: o : H . L ' . . - . -
: - -~ ' 1 ) - a - Cee .
M - ' - . . . , . o :
L : . - B . 5 : N K | <
R . A . . . i -~ :
. . ! ) .
. < A t . 2
- - ! L . - ‘e . .
ST B . - N .- .
. - M . [ N -, - ¢ .
R ; . joan - - i - - .
. [ - . o . ) s . 3 .
g ' - ) B b . oy . . .
N . o . . ’ o ' N -
: . : . . '
. . ; ~ ; . . : . : 3
[ b 13 - - . . . .« . S B B » Ce Pichd
ey 5 B g " K P
' e - . - . i :ﬂ” . Py
1 - - - - . R - . - . R -
- ' M .- d . . b
B N . 3 : o .
: e LN : . - . . .
o [} . - . -
<. . - . . - . - .
: [N B R . : . . . N
: ‘ " :
. B . . . .




The Amount of the Claimant's Actual Loss

* Having found eligibility for compensation, I must determine the amount of the
Claimant’s actual loss and the amount, if any, that the Claimant is entitled to recover. The Fund
may not compensate a claimant for consequential or punitive damages, personal injury, attorney
fees, court costs, or interest. Bus, Reg. § 8-405(e)(3); COMAR 09.08.03.03B(1). The MHIC’s

regulations provide three formulas to measure a claimant’s actual loss, depending on the status of

the contract work.

As discussed above, the Respondent performed an inadequate and unworkmanlike home |
improvement-and the Claimant hired another contractor to complete the project. Accordingly,
the following formula appropriately measures the Claimant’s actual loss:

If the contractor did work according to the contract and the claimant has
solicited or is soliciting another contractor to complete the contract, the claimant's
actual loss shall be the amounts the claimant has paid to or on behalf of the -
contractor under the original contract, added to any reasonable amounts the
claimant has paid or will be required to pay another contractor to repair poor work
done by the original contractor under the original contract and complete the
original contract, less the original contract price. If the Commission determines
that the original contract price is too unrealistically low or high to provide a proper
basis for measuring actual loss, the Commission may adjust its measurement
accordingly.

COMAR 09.08.03.03B(3)(c). The Claimant paid the Respondent $32,190.00 pursuant to the
Contract. The Claimant paid $7,892.50 to complete the Contract correctly.

Using the COMAR 09.08.03.03B(3)(c) formula, I calculate the Claimant’s actual

monetary loss as follows:

Amount paid to the Respondent $ 32,129.00

+ Amount paid to correct or complete the work ~ § _7.892.50
: $ 40,021.50

- Amount of original contract $ 32.129.00
- Amount of actual loss $ 7,892.50
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“The Commiséi_on may not award from the Fund an amount in excess of the amount paid
by or on behalf of the claimant to-the contractor against whom the claim is filed.” COMAR
09.08.03.03B(4). In this case, the Claimant’s actual loss is less than she paid to the Respondent.
Therefore, the Claimant is entitled to recover her actual loss of $7,892.50.

PROPOSED CONCLUSIONS OF LAW

I conclude that the Claimant has sustained an actual and compensable loss of $7,892.50
as a result of the Respondent’s acts or omissions. Md. Code Ann., Bus. Reg. §§ 8-401, 8-405
(2015 & Supp. 2021); COMAR 09.08.03.03B(3)(c). I further conclude that the Claimant is

. entitled to recover that amount from the Fund.
RECOMMENDED ORDER

I RECOMMEND that the Maryland Home Improvement Cbmmission:

ORDER that the Maryland Home Improvement Guaranty Fund award the Claimant
$7,892.50; and

ORDER that the Respondent is ineligible for a Maryland Home Improvement Commission
license until the Respondent reimburses the Guaranty Fund for all monies disbursed under this
Order, plus annual interest of ten percent (10%) as set by the Maryland Home Improvement
Commission;* and

ORDER that the records and publications of the Maryl.and Home Improvement

%77.-—5@&%

Commission reflect this decision.

April 28, 2022

Date Decision Issued Jeffrey T. Brown
Administrative Law Judge

JTB/dim

#197776

4 See Md. Code Ann., Bus. Reg. § 8-410(a)(1)(iii) (2015); COMAR 09.08.01.20. -
9
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PROPOSED ORDER

WHEREFORE, this 21* day of June, 2022, Pqnel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a requést to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

.

Joseph Tunney

Chairman

PanelB .

MARYLAND HOME IMPROVEMENT
COMMISSION
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