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STATEMENT OF THE CASE

On April 24, 2018, Ollie Collier (Claimant) filed a claim (Claim) with the Maryland

Home Improvement Commission (Commission)! Guaranty Fund (Fund) for an actual loss of

$33,684.36 arising out of a home improvement contract? with Dominic Hicks, trading as

! The Commission is part of the Department of Labor (Department). Md. Code Ann., Bus. Reg. § 2-108(a)(15)

(2015).

% A “home improvement contract” includes a “written agreement between a contractor and an owner for the
contractor to perform a home improvement.” Id. § 8-101(h) (Supp. 2018). An “owner” includes a “homeowner.”
1d. § 8-101(k). A “home improvement” includes an “improvement . .. [or] ... remodeling. .. ofa. .. part of a
building that is used . . . as a residence . ...” Id. § 8-101(g)(1)(i). :



_:"Regulatlons (COMAR) 09.01. 03 COMARZ& 02.01.

£

. %7 1

Working Man General Contracting, LLC (Respondent) On March 15, 2019 the Commission
ordered a hearing to allow the Claimant an opportunity to prove his Claim. On March 21, 2019,
the Commission transmttted the case to the Office of Administrative Heanngs (OAH) to conduct
-a hearing..,,, | | |

On June 21, 2019, I held a hearing at the CountyAO.fﬁce Buildlng in Largo, Maryland _
Md Code Ann Bus. Reg §§ 8- 312(a), 8-407(e) (2015). The Clalmant represented hlmself
The Respondent did not attend the hearlng, desp1te havmg been rnalled proper 1 notlce to his
‘address of record N1cholas Sokolow Ass1stant Attorney General and the Ofﬁce of the Attomey’

General represented the Fund.

The contested case prov1s1ons of the Administrative Procedure Act, the ‘Department s
hearmg regulatlons and the Rules of Procedure of the OAH govern procedure in this case. Md.
Code Ann,, State Gov’'t §§ 10-201 through 10-226 (2014 & Supp 2018), Code of Maryland

ISSUES
The issues are:. T
; A. 'Whetherthe Clalmant sustalned an actual | losscompensable by the Fund as a result of
the Respondent’s acts or onnss1ons and 1f 8o, . ».
o B What is the amount of that loss?
| SUMMARY OF THE EVIDENCE

Exhibits oo o

I adrmtted the followmg exh1b1ts offered by the Clalmant except as 1nd1cated
~ Claimant Ex. 1: Onhne Banking Account Act1v1ty Transaction, dated October 30, 2017,
Claimant Ex. 2: Onlme Banklng Account Act1v1ty Transactlon, dated October 16 2017

Clalrnant Ex 3: Onlme Banking Account Act1v1ty Transactlon, dated November 2, 2017
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: Clalmant Ex. 4a-d f k 3 An Estlmate from the Respondent dated August 10 2017 and an ema11
- . stream between the Respondent and the Cla1mant’s w1fe from L

September 25 2017 through October 19 2017

| : _Clalmant Ex 5(a-d) Notlces from the Dlstnct Court of Maryland for Pnnce George S C0unty, T S

dated from Aprll to September 201 8

o o Cla1mant Ex 6(a-b) Ob_]ectron based onrelevance sustarned (exhlblt not adm1tted)

s Clalmant Ex 7 Metropohtan Bath and Tlle Job Speclﬁcatrons dated Apnl 9 201 8
V‘ Clalmant Ex. 8 Estlmate from KBR dated Apnl 2 2018 - o
N _:Clalmant Ex 9: Johns Easter Company, Inc damage estlmate dated January 22 2019 ', )

' iClalmant Ex 10(a-g) Photographs and |

- ,:Claxmant Ex 1 l(a-e) Photographs |

I adm1tted the followmg exhlblts offered by the F und

F und Ex. 1 Notlce of Heanng, dated Apnl 25 2019

Fund Ex 2 Heanng Order dated March 15 2019

' "Fund Ex 3 L1censmg hlstory, ; ) e ., et :
| Fund Ex 4: Letter to the Respondent w1th attachment dated May 7 2018 and -

Fund Ex, 5: Work Qrder ‘;Connj»act Agreement,-dated October 14, 2017.

"t“estitnony - | ‘ |

The Claim‘antteﬁstiﬁed for hirnself ~The Fundoffer'ed no ‘witnesses‘;.v",
| | _ PROPOSED FINDINGS OF FACT -
I ﬁnd the followmg facts by a preponderance of the evrdence
1. | At all relevant times, the Respondent was a licensed home improvement:

contractor.

3 Claimant Ex. 4(e) was not admitted, because it was essentially a blank page.



20 | On October 14 2017, the Clalmant and Respondent entered mto a home 4
1mprovement contract (contract) for a complete renovatlon of a bathroom at the Clarmant’ E
resrdence in Pnnce George ] County |
| -3, Under the contract, the Claunant agreed to make four 1nstalhnent payments three

_ payments of $2 628 12 and a fmal payment upon completlon of the contract of $2 628.14.
| 4. On a date not estabhshed m the record the Clalmant also agreed to pay an

o addrtronal $2 000 00 for 1nfrared heatlng of the bathroom ﬂoor CERTENUEE

5. The Respondent agreed to begm the home nnprovement on October 14 2017 and S

ﬁmsh the home 1mprovement on November 18 20 1 7 S

6 The Clalmant made the followmg payments to the Respondent $2 628 12 on

- October 16 2017 $2 628 12 on October 30 2017 $2 628 12 on November 2 2017 and

: $2 000 00 on a date not establrshed in the record |

L

- 7 i Sometrme after the €1a1mant’s ﬁnal paymentto the Respondent on November 2 j L

o 2017 the Clarmant complamed to the Respondent that he was: very dlssatlsﬁed wrth the quallty o

‘ of the Respondent’s work The Respondent sa1d he would make tlungs nght but ﬁrst requrred CE

' the final payment from the Clannant : When the Clannant refused crtmg the payment schedule g -

L f 8. - Aﬁer the dlscussmn betwe ' -the Clalmant and Respondent about the Claimant’s

: complamts of workmanshlp, the Respondent performed no other work on the home o
1mprovement

' 9 The Respondent’s home nnprovement work under the contract was

- _unwOrkmanhke,. 1nadequate, and_ mcomplete.



| 0 The Clalmant obtamed proposal from Metropohtan Bath and Tlle (Metropohtan)?‘ S

' and KBR to remodel the bathroom as the Respondent had agreed to do under the contract Both’ .

- ';contractors descnbed the Respond 1t

sald the ReSpondent’s work would have to be demohshed

m unprovement work as the worst they had seen and 7 T

11 KBR’s estlmate oniApnlz 2018 was for $25 soo 00; and Metropohtans ;':*‘f).-f" Th

| . estlmate on Apnl 9 2018 ‘was for $37

b

757 00 Both : stlmates are for the same scope of work as

the onglnal contract between the Clalmant and Respondent

The F und offered a copy of the home.'

o Claimant and Respondent on October 14 2017 The contract descnbes the home 1mprovement

‘as a “Hall Bathroom Remodel” for a total cost of $10 5 12 50 It contams a “Descnptlon and . v'

'A _Specrﬁcatlon sectlon that descnbes the scope of work as follows Jres

. Demohtlon; L ;Remove all bulldlng & ﬁmsh matenals w1th the bathroom down RSN
' T 'tobarewallstuds A

Fram{ng: ' " Frame standmg walk-m shower w1th half wall for custom glass

1nstallat10n ' L v .
Boarding: o Install drywall throughout the hall bathroom/green board in, wet -
D '_ar,eas.‘_,_" o 7 . , 7
' nghtmg Install (4) recessed hghts

Paint: o Palnt entite hall bathroom

Flooring: - Install ceramic tlles on riaiti floors & shower floors in hall bathroom.

Trim: Install new base trim where applicable.

,‘provement contract that was S1gned by the i R



Hardwa‘re: - Install new cablnet hardware towel racks & paper holders/lnstall 2
4" grab bars .
,Fi:xmres': - Install new plumbmg ﬁxtures
' Cabir"tets‘:.i Install (1) new vamty in hall bathroom
Countertops: Install (1) new vent fan to be vented outdoors. -
Smk o Insta.ll (1) new smk in hall bathroom |

- f Flmsh Elements Install (1) new bathtub & (1) new torlet (1) new ﬂush wall rmrror
- Addltlonal' ‘ Install ceramrc t11es on shower walls in hallway P
Scope l - Install storage shelvmg | )
| The contract obhgated the Clarmant to ma.ke three payments of $2 628:12 and one
- payment of $2 628 14 accordmg to the followmg schedule the ﬁrst payment asa deposrt the
' second payment upon the completron of demol1t1on the thlrd payment upon completron of the

| “Framrng/Trade Work/Boardmg,” and the ﬁnal payment upon completlon of the- home

7'1mprovement

' The contract contalned a start date of October 14 2017 and an end date of November 18 "
- 2017. The matenals ‘were tdbe provrded by the Respondent based ona “pnce range estabhshed
B fby both agreemg partles " The contract also contalned the fdllowmg

s ~Wr1tten Change Orders 51gned by both partles are requrred for any changes or
. additional services beyond the ongmal scope of work [Exh1b1t B] The Change
- order should state: . o .
, @ The additional services or- changes requested ,
-+ @ Whether the change or servrces requested will 1mpact the ongrnal Contract
_ . amount -
..  The. total cost. of the addrtlonal services requested or resultmg decrease of
" Contract amount due to requested changes -
o The new total amount of the Contract L



" Working Man General Contracting, LLC shall provide the Client a'sighed copy of the
Change Order form before commencmg any additional or changed work.. Except for
. those items speclﬁcally described in the Change Order, all other Contract terms’shall
_ remain unchanged Payment for additional work i is due upon completlon of all the
* additional or changed work and’ subrmttal of an 1nv01ce ‘by the contractor: Cllent and ,
. Working: Man General Contractlng LLC will negotiate any addltlonal fees for servrces o
“ ‘beyond the scope of the work descnbed above Lo P PR

' Summary Of the Partzes Cases R
| ‘The Clalmant

~ The CIaJmant testlﬁed the busmess relatlonsth w1th the Respondent was a “mghtmare

‘Accordmg to. the Clalmant there were many problems w1th the Respondent S workmanshrp He" -

| stated the new ﬂoor and tub were not level and all of the Respondent’s tlle work as “shoddy,” -
“bad ” and “temble *In addltlon the Clalmant test1ﬁed the dram to the tub was “moperable”
and water leaked ﬁ'om a radlator 1nstalled by the Respondent that caused part of the ce111ng
below to collapse The Cla1mant testlﬁed the faucets l1ght ﬁxtures and electncal outlets were
1mproperly 1nsta11ed the faucets were not securely attached the electncal outlets were |
1mproperly sized, and matenal used for the llghtrng was 1nadequate for the morsture level of a o
bathroom.

The Claimant also testified the"Respondent’s employee who performed the home
improvement recommended the installation of an infrared heated floor for an additional -
$2,000.00. The Claimant testified hie agreed and paid the employeé $2,000.00 by cashier’s
check, although the infrared he'ating was never installed. The‘ Claimant attempted to contact the
employee many times without success and filed a civil suit against him. The Claimant testified

he has not collected any of the money he paid to the employee.

* The damage to the room below the basement was covered by the Claimant’s homeowner’s insurance policy.



The Claimant testified he paid the Respondent $7,884.36. Exhibits corroborate three
payments of $2,628.12 on October 16, 2617, October 30, 2017, and November 2, 2017. The
Claimant tézstiﬁed he complained tlo the Respondent about the shoddy workmanship after the
third payment; According to the Claimant,’ in fesponsé, the Re,spondentl“asked” for the final
payment fo enable him to complete and fix the home improvement. The Claimant testified he.
refused, telling the Respondent he expected the job to be done as they had originally agreed or he
would “seek restitution.” The Respondent told+him to “go ahead and sue because he had nothing
anyw?y.” |

Photographs offered by the Claimant and admitted as Claimant Exs. 4 and 10 clearly
show pervasive unworkrflanlike and incomplete home improvement. The photographs depict
very sloppy grouting of tiles; improperly cut tiles that show at least one large gap between the
tile and door frame; niany areas without any grout; incomplete tiliﬁg in the shower and extenéive
messy tile surfaces; incomplete electrical work; including ,hanging;wires and at least an_gutvl¢}'
dangling from exposed wiring; and a hole in a wall where the Claimant testified the medicine
cabinet was to have been installed. |

| The‘Clz‘limarrlrt festiﬁed he obtained two estimates from other contractors. He testified
both contractors told him the Réspondent’s work Was the “worst renovation [they] ever
encountered.” Both estimates include the complete 'demblition of the Respondent’s work. The
Claimant also testified the scope of work of the two estimates is the same as the scope of work in
the contract he had with the Respondent. Neither of the proposals is signed. 7

On April 2, 2018, KBR offered to renovate the bathroom fof $25,800.QO. Pursuant to the
KBR proposal, the Claimant was to provide the following materials: faucet; tub, waste, and
overflow; tub/shower fixture, toilet, accessories, light fixture, and medicine cabinet. All of the

proposed work is within the scope of the original contract with the Respondent.
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On April 9, 2018 ‘»Metrotpol‘itanpropogs"ed'to re'novate the ba'th'rbom-‘>fcié'$i3"7 757.00. This-
estimate mcluded usmg the followmg matenals leﬁ behlnd by the Respondent tub torlet vamty ~
cabmet smk top and faucet and shower faucet All of the proposed work is w1th1n the scope of !

' the. orlglnal contract w1th the Respondent

| Arguments of the Partzczpatmg Partzes j" e T
The Clalmant
The Cl'aimant argued the éxpéﬁéhéef with the Respondent was fé, “totalbdrainon' our [his ,’ E
and his wife’ s]‘résourcés”'aﬁd his w1fes health: He asked for “restitution' s'o"we can at so;ne o
'point hav'e_a};@iaplet’éci ,h'athroom.”‘ PRI e | Al E
TheFund =~ wee
Theé Fund supported the Claxmant’s award for an actual loss based on the' very sloppy
‘ grout work 1nadequate or incomplete eléctrical work and the contractor s estimates that mdrcate
nothmg is salvageable The Fund argued COMAR 09 08. 03 03B(3)(c) is the correct fonnula to- ,
‘ determme the amourit of the Clalmant’s actual loss The Fund recommended an’ award of
1$9,884.36, which 1ncluded what the Clarmant had paid under the contract and the $2, 000 00 for A
the infrared heated floor.
Analysis | , ‘
 The Claiimant has the burden of proof. Md. Code Ann., Bus. Reg: §8-407(1) (201 5).5‘ o
The standard of proofis a preponderance of the evidence. Md. Code Ann., State Gov’t § 10.217
(2014). To prove something by a “preponderance of the evidence” means “to prow/e" that

something is more likely so than not so,” when all of the evidence is considered. Coleman v.

3 Unless otherwise noted, all references to the Business Regulation Article herein cite the 2015 Replacement
Volume of the Maryland Annotated Code.



Anne Arundel Cty. Police Dep’t, 369 Md. 108, 125- n.16 (2002); see also Mathis v. Hargrove,
166 Md. App. 286, 310 n.5 (2005).

An owner may recover compensation from the Fund “for an actual loss that results from
an act Sr omission by a licensed contractor.” Bus. Reg. § 8-405(a);- see alsb COMAR
09.08.03.03B(2) (“actual losses . . . incurred as a result of misconduct by a licensed contractor”).
“[A]ctual loss’ means the costs of restoration,. repair, replacement, or completion that arise from
an unworkmanlike, inadequate, or incomplete home-improvement.” Bus. Reg. § 8-401: For vthe.
following reasons, I find that the Claimant has proven eligibility for compensation.

Findings of Pre-Actual Loss Material Facts

None of the evidence admitted into the record for the Claimant or Fund was refuted. The
Respondent did not appear at the hearing to defend against the Claim, and the Fund agreed the
Claimant suffered an actual loss.

- Based on the Claimant’s testimony, photographsv of the home. i_mproyémgnt work, and the
proposals the Respondent received from other contraétors, I find the .Respondent performed
unworkmanlike, inadequate, and incomplete home improvement.

R As‘terstirﬁéd to By the Claimant and corroborated by photographs, some of the tile work

~ was incomplete and much, if not all, of it was obviously done in an unworkmanlike manner.
Some areas of the bathroom spﬁce were ﬁbt tiled, for example, the shower floor; much if not all

_ of tﬁe grout was very sloppily applied or not applied at all; and some tiles were incorrectly cut.
In addition, the Respondent left a large hole in a wall where a medicine cabinet was to have been
installed; some electrical wires were left hanging from the walls; and an electrical receptacle was

| left dangling by wires from an unfinished cut-out. Ialso find credible the Claimant’s testimony
that the Respondent failed to level the bathroom floor and to securely attach the tub and faucets.

I also give some probative weight to the Claimant’s hearsay testimony that both contractors who

10



gave the Claimant estimates to renovate the bathroom said the Respondent’s work was the worst
home improvement they had ever seen. Accordingly, based on the evidence discussed above, I
find the Claimant suffered an actual loss that resulted from the acts and omissions of the
Respondent.

The Afnount of the Clainiant’s Actual Loss

COMAR 09.08.03.03 regulates the calculation of the amount of a claimant’s actual loss.
Under the circumstances of this case, the Claimant’s actual loss is determined under Regulation
.O3B(3)(c), which states:

If the contractor did work according to the contract and the claimant has solicited

or is soliciting another contractor to complete the contract, the claimant’s actual

loss shall be the amounts the claimant has paid to or on behalf of the contractor

under the original contract, added to any reasonable amounts the claimant has

paid or will be required to pay another contractor to repair poor work done by the

original contractor under the original contract and complete the original contract,

less the ongmal contract price. If the Commission determines that the original

contract price is too unrealistically low or high to provide a proper basis for

measuring actual loss, the Commission may adjust its measurement accordingly.

The Claimant made three payments of $2,628.12, or $7,884.36, by check to the
Respondent. In addition, based on the Claimant’s unrefuted credible testimony, the Claimant
paid the Respondent’s employee $2,000.00 for a heated bathroom floor, which was not installed.
Under section 8-405 of the Business Regulation Article, “For purposes of recovery from the
Fund, the act or omission of a licensed contractor includes the act or omission of . . . a[n]
employee of a licensed contractor, whether or not an express agency relationship exists.” Bus.
Reg. § 8-404(b). Therefore, I find the total amount the Claimant paid to the Respondent was
$9,884.36.

The record also includes the proposals from Metropolitan for $37,757.00 and KBR for

$25,800.00 to demolish the Respondent’s unsalvageable home improvement and to renovate the

bathroom consistent with the scope of the original home improvement contract. Iaccept the

11



N ":'Clalmant’s testlmony that the reason these compames estlmates are 51gmﬁcantly hlgher than the

. cost under the Respondent’s contract is because Metropohtan and KBR are reputable compames

fo who do quahty work andI ﬁnd these est1mates reasonable

Based on the appl1cat10n of the formula set forth m COMAR 09. 08 03 03B(3)(c), the o

Clalmant’s actual loss is $15 800 00 ($9 884 36 + $25 800 006 = $35 684 36 $12 512 50 =

o : $23 171 86) However, the Maryland leglslature has l1rmted the amount of actual loss a cla1mant

| ':VCOMAR 09 08 03 03B(3)(c)

B imay recover from the Fund One such lnmtatlon 1s as follows “The Comm1ss1on may not, award
"'"‘j"f.for the Fund an amount in excess of the amount pald by or on behalf of the clalmant to, the e ';_ o

COntractor agalnst whom the claun is, ﬁled » That amount xs $9 884 36 ($2 628 12 X 3 - B

" '}_u_'the Respondent’s acts or omlssrons Md Code Ann Bus Reg §§ 8'401 8'405 (2015)’ :

2 The Clalmant is. ent1tled to recover $9 884 36 from the Fund Bus Reg §§ 8-405 .

L 8-407

¢ This amount is the lowest amount of the two proposals submitted by the Claimant. -~
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RECOMMENDED ORDER

I RECOMMEND that the Maryland Home Improvement Commrss1on ORDER the
followmg' |

1. The Maryland Home Improvement Guaranty Fund award the Clalmant $9 884 36

2. The Respondent i is mehglble fora Maryland Home Improvement Comnusswn hcense ,
until the Respondent réimburses the Guaranty Fund for all momes dlsbursed under th.lS Order :
plus annual 1nterest of ten percent (10%) as set by the Maryland Home Improvement |
Comm1ss1on,, and | |

3. The records and publica’tions' of the Marviand I—Inmetlmnrovement Commission rCﬂCCl: .

this decision. | Signature on File

September 16, 2019 . -

Date Proposed Decision Issued - Michael D. Carlis ~ { -
: Administrative Law Jud

MDC/da

#181913

7 See Bus. Reg. § 8-410(a)(1)(iii)(2) (2015); COMAR 09.08.01.20.
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PROPOSED ORDER

WHEREFORE, this 22" day of October, 2019, Panel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
.(20) day period. By law the parties then have an additional thirty (30) day period

during which they may file an appeal to Circuit Court.

Rollewt (Wliev

Robert Altieri

Panel B

MARYLAND HOME IMPROVEMENT
COMMISSION




