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STATEMENT OF THE CASE
On August 21 201 8 Eugene Henry (Clalmant) ﬁled a clalm (Claxm) w1th the Maryland

. Home Improvement Comtmssmn (Comnnssmn)l Guaranty Fund (Fund) for an actual loss of

$7, 670 00 arising out of a home improvement contract2 w1th Hector SaraVIa tradlng asNVA

' The Commission is part of the Department of Labor (Department) Md. Code Ann., Bus. Reg. § 2-108(a)( 15)
(2015).

2 A “home lmprovement contract” includes a “written agreement between a contractor and an owner for the
contractor to perform a home improvement.” /d. § 8-101(h) (Supp. 2018). An “owner” includes a “homeowner.”
o Id. § 8-101(k). A “home Improvement” includes an “improvement . . . [or] . .. remodeling...ofa. .. partofa
building that is used .. . as a residence . .. .” Id. § 8-101(g)(1)(i).




Constructron, Inc (Respondent) -On February 4 2019 the Comrrnssron ordered a heanng to:
allow the Clarmant an opportumty to prove his Claun On February 7 2019, the Comrmssron
transrmtted the case to the Ofﬁce of Admrmstratrve Heanngs (OAH) to conduct a heanng

| On May 24 2019 Iheld a heanng at The County Ofﬁce Burldrng in Largo, Maryland
Md. Code Ann Bus Reg §§ 8 312(a), -407(e) (2015) 3 The Claunant represented hrmself

o ‘chhard S Basrle, Esqurre, represented the Respondent Shara Hendler, Assrstant Attomey f-;: :

ey

na e iy

f_“'“" e Jeneral and the Ofﬁeeof the Attomey General represented the Fund
The contested case provrsrons of the Admmrstratrve Procedure Act, the Department’
hearmg regulatrons; and the Rules of Procedure of the OAH govern procedure in tlus case. Md

Code Ann State Gov t §§ 10-201 through 10-226 (2014 & Supp 201 8), ode of Maryland

theﬂRespondent’s aets or omrssrons, ar_;d,_ g S,Qi;

'1"‘: Exhlbrts Ly

: ,;”Clarmant Ex 1 Letter from the M“aryland Department of Housmg and Commumty Development
(DHCD) to’ the Clalmant dated August ll 2016; _ A

3 All subsequent citations to the Business Regulatton Arttcle of the Annotated Code of Maryland shall be to “Bus ﬁ ‘
Reg.” of the 2015 Replacement Volume, unless otherwrse ‘indicated. - - BN

Regulatrons (COMAR) 09: 01 0% COMAR28 0201 - -

I entered the followmg exhrbrts offered by the Clarmant unless otherwrse notedl it e .



- Clarmant Ex

Clarmant Ex

v Clalmyant'Ex

Claimant Bx

o ClalmantEx
" Cl.ai‘mant Ex.

Gl .
Clalmant lEx
Claimant Ex.
Claimant‘lix
Claimant Ex.

Claimant;Ex

Claimant Ex.

2: DHCD Rem1ttance Advrce dated December 20 2016
-3 Proposal from the Respondent to the Clalmant dated January 20 2017

4 Pnnce George s: County Perrmt 1ssued February 15 2017 and Inspectron
Result dated April 5,

,including Specral Servrces
Customer In' orce and recelpt and an Invorce dated May3 2017 .

5: Documents related to purchases at The Home Depot :

6 DHCD Renuttance Adv1ce dated March 28 2017

7 Photographs related to water damage, shdmg door and cerhng fan emalls in-
January 201 8; and text messages, SR

8 Photographs of washer/dryer placement and cover box over sump pump,

9 Complamt dated January 26 2018
10 Not entered
I 1 Not entered
12: Not entered

13: Letter to the Comrnrssron dated September4 2018 w1th attachment and
Clarmant’s response and . R o :

-

-~

14 Home nnprovement drawmgs |

: I,’entered thefollowmg exhrbrt offere_d by _the Respondent:; .

Respondent Ex 1 Proposal dated. January 20, 2017

1 entered the followmg exhrblts offered by the Fund

Fund Ex. 1+ Hearmg Order dated February 4 2019

Fund Ex. 2: Notlce of Heanng, dated March 3 2019

Fund Ex. 3: Home Improvement Claim Form, dated August 1, 2018, and

Fund Ex, 4: Respondent’s licensing history. |



Testimony

The Clannant and Respondent testlfied for themselves The Fund offered no. wrtnesses

PROPOSED FINDINGS OF FACT :

I ﬁnd the followmg facts by a preponderance of the ev1dence -
1. At all relevant t1mes the Respondent was a 11censed home 1mprovement contractor
2 On J anuary 20 2017 the Clalmant and Respondent entered 1nto a home unprovement

;;_w.w.,r,w;m_r contract (,Contract) for basement remodelmg at the Clarmant’s resrdence in Prmce George s

County (County), whlch mcluded among other thmgs, mstallatlon of a k1tchenette, replacement o

- -of the ducts for the alr condltlonmg system, and refrarmng an upstaJrs closet in whrch to place a_ .

stackable washer and dryer

e :f 3 Pursuant to the Contract the Clalmant agreed to pay $36 000 OO The Respondent

B "'agreed to begm work on Februaryl 2017 and finrsh on or before March 31, 2017 —— * e

' Clarmant pald the Respondent $36 000 00

5 Sometlme after the complet1on of the home 1mprovement the Clalmant dlscovered
that a shdmg door mstalled by the Respondent regularly fell from the lower track The Clarmant
mformed the Respondent and the Respondent ﬁxed the problem at no charge to: the Clarmant

6. Sometrme after the completron of the home unprovement the Clatmant dxscovered ~~

| water leakmg from undemeath a wall ifi the basement 50 that part of the’ carpet was wet:” The

Claunant mformed the Respondent -and the Respondent ﬁxed the: problem at no‘cost to the

Claimant.

' 4 The Respondent began and completed the home unprovement on trme, and the o R i



7 To ﬁx the problem the Respondent removed the drywall and dlscovered a condensate
plpe was the source: of the: leak The Respondent had not mstalled that p1pe Nonetheless, the
\ Respondent ﬁxed the leaked and dned the area and carpet

8 Sometrme aﬁer the: completlon of the home 1mprovement the Claunant d1scovered an .
uneven ﬂow of cold a1r to an. upstalrs room. The Clalmant lnformed the Respondent of thls -
, problem The Respondent retumed to. the home to assess that problem The Respondent’
HV AC subcontractor measured the : alr ﬂow and found nothmg unproper The Respondent

| attnbuted the problem to madequate msulat1on in that room..

9 In addmon to the Contract the Respondent agreed to bu11d a wall to dmde an upstalrs o s

. bedroom into: two rooms’ at no addmonal cost the Clmmant The und1v1ded room had a celhng
fan: that became grossly off-center after the room was dmded The Respondent agreed to center -
the fan but reneged on that agr_eernent aﬂer he d1scovered_1t would reqmr_e more work than he o
initially anticipated.': B “ |

o RYEIEr N L+l o DISCUSSION. s

Summary. of the Parties’ Cases .

The Claimant .- .

The Clalmant testlﬁed hlS house aﬂer the Respondent’s completlon of the home
1mprovement “is; basrcally a danger zone”. because the Respondent’s plumbmg and electrlcal
work was “not inspected” and perm1ts for that work were not obtamed The Claimant also '
testified “lights flicker” when he sw1tches them on, and he is “concemed I'm hvmg ina bomb ?

The Claimant testified “a major concern” was a leak from behind a wall that saturated

part of the carpet. The Claimant testified the Respondent returned to the house, upon the



Clalmant’s request found the source of the leak, and ﬁxed it: The Clarmant testlﬁed the wet h
‘carpet was dr1ed and re-mstalled The Clarmant agreed he 1ncurred 10: addlhonal cost for thls
| reparr . ' |

The Clatmant testrﬁed the 1mt1al reason he h1red the Respondent was to address an air ‘

o crrculatron problem in h1s house The Clarmant testrﬁed he obtamed a DHCD loan for

;,..m,.m. o andhe used thls loan to pay for the home 1mprovement

» of some atr vents and the srze of the new a1r ducts*

$30 000 00 (the Be Smart Home Loan Program) to 1mprove energy conservatron m hlS home, o

a1k 5t o .
' et e e  aa i bt

;J

The Respondent removed and replaced the au'ducts for the air condltronmg system s
throughout the home The Clarmant testlﬁed hrs air condmomng system is: “mconsrsten ™ _ B

because some fooms aré: cool and some rooms are. hot When asked by the Fund: why he

beheved the uneven atr ﬂowwas caused by the duct work, the Clarmant mentroned the coverlng |

b V"‘(‘ aid. sasa e -'

) :-,-f.}—- - mspect the au' ﬂow problem He testlﬁed the Respondent added F reon to the system that

The Clalmant agreed the Respondent atthe Clarmant’s request returned to hrs home to

B O AP Oy VR P S U P S e e e

‘ corrected the problem for a whrle but “it stopped workrng ? The Clarmant testlﬁed McCrea

Heatmg and An' Condrtromng Serv1ces of Maryland (McCrea) recommended replacmg the air .

r condltronmg S)'stem for $7 365 88 f = RTINS

The CIarmant testlﬁed he also had a problem w1th a shdmg door, 1nstalled by the i e .

Respondent comlng out of 1ts track He agreed the ReSpondent returned and corrected that

problem wrthout any: addrtlonal costto hlm

The Cla1ma.nt addltronally testlﬁed the Respondent reneged ona verbal agreement 'to

center a cellmg fan. The Respondent had not mstalled the celhng fan The Clarmant testrﬁed the



: wall that d1v1ded the smgle mto two separate rooms The Clarmant testlﬁed the Respondent .
- change hrs mmd about centenng the fan after he leamed it “was too much to do .
‘The Respondent " : ' | ‘ L ‘ . . |
The Respondent testlﬁed he lmtlally agreed to center the eellmg fan before he learned the
' centenng requrred a specral box,” whrch meant 1t would be more work that he lmtlally thought =
:when agreed to the work. - | | :
The Respondent also testlfied the Water leak ﬁ'om behmd a wall in the basement came
from an rmproperly mstalled “check valve” ona condensate lme The Respondent testlﬁed hrs
company had nothing to do wrth that mstallatlon He testrﬁed he ﬁxed the problem w1thout any
_cost to the Claxmant“ G »j-'," R o
The Respondent testlﬁed the Clalmant s basement had pnor unﬂmshed home
| 1mprovement work done by someone else He testlﬁed that unﬁmshed work 1ncluded electncal

wmng and a hght fixture left hangmg, “wide open” pipe from the air condltlomng ‘just

blowmg air W1th no connectron to anythmg,” and “plenty of holes” in the duct work.

- The Respondent testrﬁed the replacement duct work corrected an air flow problem about ,
whrch the Clarmant had complamed based ona reader” hlS HVAC subcontractor used to check vr
~ the temperature of the air that ﬂowed into the rooms, The Respondent testlﬁed the “problem”

| Wwas a room that lacked msulatlon it was Just “furrrng stnps and drywall ? The Respondent

testified hrs HVAC subcontractor selected and installed the air ducts based on the

4 Photographs showed the Respondent removed new dry wall he installed, dlscovered the source of the leak, and
corrected the problem.



el accommodate the stackabl‘ lwa‘sher and dryer and mstalled them m “the normal way 4 The ;

_subcontractor ] measurements and calculatlons He agreed some air vents were moved to:
accommodate the new: Jdict work
The Respondent testlﬁed his subcontractors completed the plumbmg and electrlcal work

: under the Contract The Respondent testlﬁed he obtained'a perxmt for the egress wmdow and

drywall repalrs He testlﬁed mcon51stently about the need fora penmt for the electncal work at

N ﬁrst testlfymg a penmt was necessary and later testlfymg it was- not necessary

o 1 e 8 i £t e 38 e -

i v | The Respondent testlﬁed he moved the washer and’ dryer from the basement to. the second

ﬂoor at the Clalmant s request He testlﬁed he converted an upsta1rs bedroom closet to

Respondent tes'nfied the Clmmant never complamed to h1m about the mstallatlon o " 'lﬁ =

R '""‘V"ff The Respondenttesnﬁed he enclosed a sump pump that was Iocated at the bottom of the

between the box and the last nser He testtﬁed the enclosure was for safety purposes, and the |

Summary of the Partzes Arguments

The Clamant

The Clalmant argued the Respondent s home unprovement work “could have been done |

B better,’? mentlomng, w1thout elaboratlon, the air condmomng and lack of perrmtsl The Clalmant

“lurklﬁg” of “potentlal”

, 1nspect10n of the home 1mprovement and the problem he had wrth the water leak

St appeared this. conﬂlctmg testimony was a functton of the Respondent answering a question he misunderstood
~ due to not being a native born English speaker:: Subséquent to first answering permits were needed, he corrected
himself and twice testified no permits were necessary and explained why no electrical permit was needed. -

- " e basement stalrway w1th1.u a wooden box that opened at the- top, leavmg thlrty-two mches i -~ S



The Respondent

The Respondent argued there was no code or other type of v1olat10n He argued the :
home 1mprovement was successfully 1nspected and the Clalmant had farled to prove

unworkmanhke or. madequate home 1mprovement work

E The Fund

The Fund argued the Clau'n was for the replacement of the air condrtronmg The Fund

argued the Clarmant offered no proof that the Respondent’s duct work caused the farlure of the -

air condltloner

' Analyszs

Legal context

The Clalmant has the burden of proof by a preponderance of the ev1dence Md Code

" Ann State Gov t § 10-217 (2014) COMAR 09. 08 03. O3A(3) “[A] preponderance of the

[ICN

'-l .

N L ,,to 1t has more convmcmg force and produces .a behef that it 1sﬁore 11kely true than not

Coleman V. Anne Arundel Cty Polzce Dep IR 369 Md 108 125 n. 16 (2002) (quotmg o

Maryland Pattern Jury Instructions l 7 (3d ed 2000))

- Actual loss “means: the costs-of restoratlon repair, replacement or completron that anse

, from anunworkmanhke madequate or mcomplete home unprovement »? Bus Reg §8-401 A

homeowner may receive compensatron from the Fund “for an actual loss that results from an act

or omission by a hcensed contractor ” Id § 8—405(a), see also COMAR 09 08. 03 03B(2) (The

“Fund . . . compensates claimants for actual losses . . . incurred as a result of misconduct by a -

licensed contractor.”).

8 The Home Improvement Claim Form lists $7,670.00 as the “amount of claim.” That is about the amount the
Claimant testified McCrea said it would cost to replace the air conditioning system.

. evrdence means such evrdence thch when consrdered and, compared w1th the ev1dence opposed



What were the Clalmant’s speclﬁc complamts"
The Clalmant ﬁled a complamt in or about ] anuary 26 2018. He afﬁrmed under
penaltles perjury that the content of the complalnt “1s true and correct to the best of my °

knowledge

The complamt form asks two, pertment questlons F1rst the form asks “D1d the

contractor complete the work‘7 El YES EI NO[]” The Clalmant checked both yes and no

‘»,‘

.t 11 8 e s b e T

B wrthout turther epr"anatlon At th‘e hearlng’, the CIalmant testrﬁed the home mprovcment |

contract was “substantlally” completed Second the complamt form asks the COmplalnant to

“b]neﬂy descnbe the facts that support your complamt o The Clalmant wrote

_____ S e Damp areas on my new carpet, Sewer water resultmg from the mstallatlon
e e e of vent ﬁxture bemg mstalled upsrde down, : :

-— e A door kept fallmg of£thetrack f:‘;;..,:»;.r;aja;‘;‘_:f;:...;.,,;'...; L i s

; - :'. fm .'_.-_.: e Relocatmg my cellmg fan to the center of the,; room that is now off-center
L due to the 1nstallat10n of a newl‘y constructed wall and ‘

of my house that wasu notthere before

In addltron, at the hearlng, the Clarmant testlﬁed to other problems not mentloned in the
| complalnt He testlﬁed that hghts “ﬂrcker” when turned on and off: He. testrﬁed the Respondent

falled to' obtam permlts for the electncal and plumbmg work He also testrﬁed the Respondent

o enclcsed the stackable washer and dryer in aroom leavmg no space to access behmd them e :ff:

Fouet ShOUld the need a.l’l
What is the content of the partres’ home 1mprovement contract"
The parues executed the Contract on J: anuary 20 2017 The total cost to the Clalmant

- 'V was $36 000 00 The home 1mprovement was to begln on or before February 1, 2017 and be

_ "7'1“(‘) e



| . completed on or before March 31 201 7 There was no dlspute that the home 1mprovement
began and ended pet the: Contract strpulatrons and the Clarmant pald the full cost of the o

Contract 7

The Contract is for “basement remodelmg ” It contams eleven subheadmgs, under whlch

:\ _ work is descnbed wrth varyrng degrees of specrﬁc1ty and the cost for matenals and labor is f, o |
: ‘hsted The relevant subheadmgs mclude the followmg

° Re-Framrng area wrth four 1tems lrsted mcludrng frame new laundry closet

: upstarrs n

K Electrrc lrstmg four 1tems for $2 000 00 ($8OO OO for matenals and $1 200.00-" .
- for labor): (i),run new electric in new kltchenette, (ii) install approxrmately four S -

 recessed lights, (iii) install one light on the srde of the rear exit door and (1v)
check exrstmg electnc per codes ‘ - S

N Plumbmg, listing. four items for $5, 000 OO ($1 500 00 for, matenals and

- $3,500.00 for labor): (i) run plumbrng for new kitchen sink, (i) run dram
- and water (for krtchenette and new. laundry), and (111) install ice maker water

SUPply

. 3 A/C work, hstmg two 1tems for $2 800 00 ($1 ‘000 00 for matenals and

_5$1,800.00 for.labor: (i) run exhaust prpes for new laundry and (11) rework
duct work per new calculation.

. Other fees in basement mcludmg two rtems lrsted for $2 OOO 00: (1) mstall new

carpet trough [sic]-out $1,500.00 and (ii) permrts fees. $500 00.

Did the Respondent perform unworkmanhke, madequate, or mcomplete home
,AlmprOVement'P e o e e . .

I review separately beloweavch. of the Claimant’s complaints.

Installation of “vent fixture” causing water damage -

The Claimant testiﬁed'the source of the leak was “a pipe;" the Respondent installed

“upside down.” The Respondent testified the leak was caused by an improperly installed

.

7 The parties agreed the Respondent gave the Claunant a credit of $1,500.00 for the Clalmant’s purehase of carpet.
However, the relevant documentation shows the carpet cost $644.08.

11



“condensate lme”Hetestrﬁed he .did ‘not‘i‘nstall' the condensate line and had nothiné todowith =
this problem. The parties agreed the Respondent diagnose_d the problem and fixed-it without any
‘cost to the Claimant | | v' |
There is no corroboratmg ev1dence to support either the’ Clannant s or Respondent’
'testlmony As between the Clalmant and Respondent 1find the Respondent more trustworthy
regardmg whether he mstalled the condensate lme for the followmg reasons. Frrst the Clalmant

"-»’w~-«'~-~~§¥»w ﬁ'ered no foundatron for hrs testnnony The Clalmant did not testlfy he observed the:

et e St i s

o Respondent mstall the “prpe ». The Claunant drd not testrfy the Respondent or someone else w1th

}personal knowledge told h1m the Respondent 1nstalled the “prpe ». Second I d1d not fmd the '

Claimant credrble based on h1s behav1or durmg cross-exammatlon He regularly mterrupted the

B 'exammer before a questron was completed desprte my repeated mstructrons to hnn not to do so.
o ‘In addltro'ﬁ," his answers to questrons were often not responsrve Th1rd the Plumbmg sectlon of .

~ the Contract does not hst mstallatron of a condensate prpe or for any other work from whrch I o -

SR 'reasonablycan mferthat the Respondent was responsrble for the mstallatton of the farled prece

. of plumbmg Flnally, the Clalmant offered no corroboratmg evrdence for his testrmony that the

Respondent was responsrble for the 1mproperly mstalled condensate hne Accordmgly, 1 ﬁnd the
{ _;Claunant has farled to satlsfy hls burden to prove the Respondent engaged i in unworkmanhke or:.

B -madequate plumbmg work by 1mproperly mstalhng plumbmg materral that leaked and damaged

: the basement carpet e L e . " . ST LTI e T
“In addrtron, I note here that had I found the Respondent rmproperly 1nstalled plumbmg |

that farled I would stlll not ﬁnd the Clarmant suffered an actual loss An actual loss under

sectron 8-401 of the Busmess Regulatron Artlcle is the cost to restore, repair, or replace |

*

unworkmanlrke or 1nadequate home 1mprovement The Claimant admrtted the Respondent

PEE



returned to the Claimant’s home, removed drywall to access the area from which the leak
originated, diagnosed the problem, fixed the problem, and testored the area to its pre-damaged
condition at no extra cost to the Claimant. In other words, there was no cost to the Claimant to
restore, repair, or replace. For all the reasons discussed above, I do not find the Respondent’s
acts or omissions caused a hvater leak that resulted in an actual loss to the Claimant.
" The sliding door that fell offthe tracks

o A photograph shows a sliding door outside the entrance to the new kitchenette. The -
Claihnant' testified this door repeatedly fell off the track. However, the Claimant also
acknowledged Respondent fixed this problem at no additional cost to him. Therefore, as
explained above, the Claimant suffered no actual loss because there was no cost to the Claimaht
for the repair. For this reason, I do not find the Claimant suffered an acfual loss related to the
.Resp_ondent’s unworkmanlike or inadequate installation of the sliding door.

. ‘Bglocatingthe ceiling fan

The Respondent agreed he constructcd at the Clalmant’s request a wall in an upstalrs
hedreem that d1v1ded the bedroom with a cellmg fan into two separate rooms. This caused the
ceiling fan to be grossly off center in the ongmal room.2 The Respondent also agreed he agreed
to center the fan, but later told the Claimant he changed his mind when he learned it would

| reqhire more wofk than he 1n1t1ally antlclpated N.elther party addressed Whether the!y had |

discussed the cost of this work.

8 The record includes several photographs of the ceiling fan. On one photograph, the Claimant described the fan’s
blades as coming within two inches of the wall in the newly constructed room. A copy of an email from the
Claimant to the Respondent on January 7, 2018, shows the Claimant believed $6,000.00 of the Contract price was
“to complete all other work as we discussed before you started any work in my home” and considered the “fan
location” was part of what the $6,000.00 covered. The Claimant did not identify anywhere in the Contract that
addresses work in an upstairs bedroom,

13



The d1v1sron of the bedroom into: two rooms is not part of the Contract However, under A |
sectlon 8 lOl(h) of the Busmess Regulatton Artlcle a home 1mprovement contract: mcludes an.
" oral agreement and a home unprovement 1ncludes an alteratlon or remodeling of part of a-
: ‘re51dence or dwellmg space I ﬁnd that the Clalmant and Respondent had an oral home
:unprovement contract to d1v1de the bedroom and center the celhng fan I further ﬁnd the

.' ‘ Respondent left that home 1mprovement mcomplete However, this ﬁndmg alone does not

o to calculate that 1oss One method does not apply because 1t is- used when the contractor

e competent and probatlve ev1dence to prove the cost to complete the oral contract nor can such

~cost be reasonably mferred ﬁ'om ev1dence mthe record

COMAR 09 08 03 03B regulates the calculatton of actual loss and prov1des four methods

perfonns no work under the eontract" Everrlflt were to apply, no calculatlon woutd be possrble B
because the loss 1s the amount of the contract The record here does not estabhsh the cost of the

verbal contract Two other methods do’ not apply because those methods requlre elther (1) the

.,,..._.,_v e :

: cost patd to the contractor mlnus less the value of matenals or servrces provlded by the

contractor or (n) the cost pald to the contractor under the contract, the amount requn'ed to: pay, to-

B _ complete the contract, and the ongmal pnce of the contract The record does not estabhsh any of

those costs The ﬁnal method is a “umque measurement” based on the nature of the

T cncumstances The cu'cumstances here do not _]U.Stlfy a umque measurement because*the et e e

enumerated methods for determmmg the amount of actual Ioss apply to thls case.’ The mabrllty
to determme the arnount of actual loss is solely due to the Claimant’s failure to offer any

ev1dence that would allow for such a calculatlon Accordmgly, I ﬁnd the Clalmant has fa11ed

14
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to prove an actual loss as a result of the Respondent’s falluretocompletethe oral home .
= jﬁprqv'emeht contt'atit:to divide the ‘Sinélcﬁr_dgjht intQ:ﬁ&Q; Separate rooms and :t:gptér,the ceiling .

Resxzm theductwork for thean' condltlomn s stem T

e Claimant estified th e condioning systmn delvers an “nconsistent”smouit of

. cool a1r to roomsm his home Inthecomplamt he ﬁledw1th the Comm1ss1onabout 51xteen |

. moﬁths .éérlier; he swore he had“a low au'ﬂowproblem m vc_.)ixjne__r_ottﬁi of [h.ls] house[]”The
Clalmant also't-eStiﬁeﬂd_.the‘. Resbohdent,-rettxmcdvt tothe jhomg ,to,.; ??S;?SS the complamtand
replemshed the Freon TheClalmant tesuﬁed theFreon temporanly ﬁxedthe a1r ﬂow problem i

g but that ﬁx“stopped workmg”9 Whenasked why he thought the a1r condltlomngsystem needed |

to be réplaced;,the Clalmant testlﬁed 'MCCrea-;;cCOmxt;;e‘n.de.d:rcl;lgqgmcnt. 1;93 The ARgspt;_rtd‘;eAm

' tc%.ﬂstiﬁe.dr_. the até__a- about wh1chthe Claitnatnt contplain_ed wasnotbemgadequately cooledbecause’

g ‘it has nQ‘insuIation, ‘which causes:the uneven feffegtngnes_s; of the air qondi‘t‘ioq\ipg.;jv.flfl;l_q AIC

.....

. . .work section of the ,C'ontraqt__.Alist‘sl-,ruqningie;xhaust pipgsrfo_r, anewlaundryand "‘r-ew‘(_)‘i‘g_lgtggﬂ dttét .
work for $2,000.00. . | |
For the.folloWi_ng two. reasohs, Ifind the Claimant failéd to prove an actual loss related to

the Respondent’s removal and're':placjcmer_lt of the air qquitioning system’s duct work. First, the

® The Fund understood the Claimant’s testimony to mean the air conditioning system stopped working based, . ..
apparently, on the Claimant’s affirmative response to'the Fund’s inquiry of whether the air conditioning stopped
working completely. I disagree with this understanding of the testimony. I find the testimony to mean the addition
of Freon caused a temporary fix but later stopped working to cool the air flow. Also, I note here that sometime after
September 2018, the Claimant stated the following in response to the Respondent’s answer to the complaint: “I now
have a low airflow problem in one room of my house . . ..” Claimant Ex. 13. .Based on the full record, I find the -
alleged problem with the air conditioning system was an inadequate flow of cold air to one room in his home. This
difference of understanding of the Claimant’s testimony, however, does not change the outcome of this discussion.
11 sustained the Respondent’s objection to the admissibility of Claimant Ex. 10 that includes an invoice from
McCrea for $303.95 to replace a bad capacitor on June 22, 2018, and a separate proposal to replace the conditioning
system for $7,365.88. The Contract did not address any work on the air conditioning system, except replacing the
duct work. Ialso note here that exhibit contains nothing related to the Respondent’s workmanship in the installation
of new ducts or the adequacy of the ducts.
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record contains no competent and probative evldence to prove the Respondent either selected .
madequately sized ducts or mstalled them in'an unworkmanlike or 1nadequate manner.. Some

expert opinion evidence would be necessary to estabhsh such misconduct. The record contams

no such ev1dence Second, the record contains no competent and probative evidence to prove the

cost to replace unworkmanlike or madequate duct work, had those facts been estabhshed Proof

of costs is necessary to estabhsh a compensable actual loss.” The record contains no such proof ,

For'the tworeasons discussed.above,.1 agrehed_wrth the Respondent and the Fund that the

Claimant falled to prove a compensable actual loss in regard to the Respondent s replacement of

the air"c':‘onditioning system’s ducts.--- -

The ﬂlckenng of the llghts when tumed on and off

The Contract calls for the mst‘allatlon of * pprox1mately 4 recessed hghts” m the new.:

kltchenette and’ another hght at “the rear exitdoor:™ ‘The Clarmant testified the- hghts-ﬂlcker [

t

7 when tumed on and off. He offered no ev1dence to estabhsh which lights ﬂlcker when tlus -
i problem was ﬁrst’dlscewered whether he contacted the Respondent about the l1ghts or anythmg

other than tlus brlef test1mony In addxtlon, the Clalmant drd not mentlon the hghts in nthe - .

complamt he ﬁled with. the Comm1ssmn in J anuary 201 8 Also, he offered no ev1dence to

corroborate his testunony Based on these c1rcumstances, and my prevrous dlscuss1on related to

- ‘credlbllrty, T ﬁnd the Claunant’s vague and uncorroborated testlmony 1nadequate proof that the

B Respondent’s mstallatlon of hghtmg was unworkmanhke lnadequate, or 1ncomplete

T In addition,' assummg “unworkmanlike 1nstallat10n of hghts, thie record CONtAINS DO~ = - s -: -

competent and relevant ev1dence related to the cost of repalr or replacement The Clalmant did

not testlfy about repair or replacement costs. The Electrlc portion of the Contract does not

) include an itemlzatlon of costs; it provides only a total cost for materials and labor. thhout. '
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" ‘such necessary evrdence the Clalmant cannot estabhsh a compensable actual loss For these :
1 reasons, I ﬁnd the Clalmant farled to prove an actual loss related to “ﬂrckenng” hghts based on

the Respondent’s acts or omlssrons

? .

. The Res ondent’s farlure to obtarn enmt |
| The Contract allotted $500 00 for perrmts The Respondent obtamed a perrmt for the -

' followmg egress wmdow reparrs drywall (mstall 3 1"x 44" casement wmdows in new wmdow

. well[ ]” The record also shows the Inspectron D1v151on of the County ] Department of

; | Perrmttmg, Inspectrons and Enforcement mspected and passed the mstallatlon of the egress o
) w1ndow on Apnl 5, 2017 Nerther party offered any evrdence related to the cost to obtaln th1s ;
e, SR e ) .

The ClaJmant testlﬁed the Respondent falled to obtarn permrts for the electrrcal and

vplumbmg work contamed in. the Contract The Contract lrsts the foIlowmg relevant work
M e L . R
. Run new. ldlectnc ln new kltchenette -y e
e Install approximately 4 recessed lights .

o Install one light on the side of the rear ex1t door -
° Check exrstlng electnc codes

. Plumblng

‘e Run plumbrng for new kltchen s1nk .
e Run drain and water (for kitchenette and new. laundry)
° Install ice maker water supply
The record also contains prmt-outs from a Prmce George s County websrte that address
permits for electr1c and plumblng alteratlons. 'The pertment sections are as follows:
Electrical work for alterations of existing dwellings requires an application

for an Electrical Penmt by a Master Electrician licensed with Prince George’s
County.
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“ Like electrlcal work, the mstallatron of plumbmg or natural gas. piping requires-
an apphcatron by a Regrstered Master Plumber/ Gasﬁtter hcensed by WSSC t

The Respondent used subcontractors to perfonn the electrrcal and plurnbrng work under -

e E the Contract He testlﬁed he was famrhar w1th the burldmg requrrements for perrmts in the , b AR

.!..

County He agreed no permrts were obtamed for erther the electnc or plurnbrng work

; f :
.,,\_1:{ . i . R

for electncal work was not requrred because he dld not nm any new electrrc to the electncal

P ooy , h " ;,”

-| H
-.-.x..‘~,_.pm B w e

' The only so called “plumbmg” work whrch respondent was obhgated to do .

'under the contract was to relocate a kitchen sink two feet from its prior loca- -

. tion.. Responde_nt performed this work. 'Ihe only so-called “electrlcal” work

- performed by the respondent was:to’ Telocate several necessaty lighting; ﬁx- 3

- tures and to relocate six electrical outlets. The only parts installed were -
" outfets'and ceiling hght covers:’ Respondent perforimed this-work without:;
.. any defect. No electrical connections were perforrned and no. work relatmg -
to the furnace crrcult was- performed::‘? T e e USRS S

vyr
- - B . B . . ‘,

website.

11 WSSC is the abbreviation for Washington Suburban Sanitary Commission.

plumbrng and:"electncal work were requlred based on the wntten materral from the County s7 f_ e
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- The Respondent testified no permits were required.. He testified an electrical p‘ermit was

1

not requlred because he dld not run any new wmng to the electncal semce panel He did not.

specrﬁcally address the reason he beheved no plumbmg perrmt was requlred 1z

‘In. addltron to the testrmony chscussed above, the record lncludes photographs that deprct

electncal wmng running along studs in the roughed-in | krtchenette area.. On one photograph the

.Clalmant ‘wrote: “Rough in Electnc wiring (and framlng) ” Two other photographs depicta .

portion of an empty ﬁmshed room, with hghts and electncal outlets on the walls On these
photographs, the Claimant wrote: “BeforeNYA‘ Work Kitchenette.”'* Two other photographs

depict a portion of the finished ki_tohenette., It does not show any wall mounted lights; rather it

- shows recessed lighting in the ceiling. -

5 Based on the above review of the evidence I am not persuaded the Respondent was

o requlred to obtam a permlt for the electncal or plumbmg work he performed under the Contract

o AAlthough I give soine probative weight to the:one page pnnt-out from the County’s websrte the

_welght.ls .greatly- attenuated because the record does not establish- whether any additional relevant

material from the website exists and, if so, whether such additional material is hmltmg m nature
to the general requirement for electrical,and plumbing permits that would make the requirement

of perrmts unnecessary under these clrcumstances It does appear from the photo graphs that

electrical wiring had been run to the run converted into a kitchenette long before the Respondent
began work. In addition, the Respondent denied permits were required, based on his twenty-five

tears experience of home improvement work in the County and his familiarity with the permit

12 note here the Respondent’s answer to the complaint is inconsistent with the Contract. The Contract does not list
“so called” pluming; it lists Plumbing. In addition, it lists more than relocating a sink; it lists running plumbing for
a new kitchen sink, “run drain and water” for kitchenette and new laundry and installation of a water supply to an
ice maker. In addition, the Contract lists more than “so called” electric work; it lists Electric. The Contract also
requires the installation of “new electric in new kitchenette.” Respondent Ex. 1.

1 One of these photographs is dated November 27, 2011, years before the Contract was SIgned
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| requuements in the County Th15 credlble testlmony effectrvely balances the probatlve welght of
) ._the Clalmant’s ev1dence Because the Clarmant has the burden of proof if the relevant ev1dence
.4 on an 1ssue is 1n eqmporse, the party w1th the burden of proof is deemed to have falled to. satlsfy

) . the burden Moreover, I note here that had I found the Respondent d1d not obtam the requn'ed

,"

S . perrmts, the 1ssue here whether 1nadequate mcomplete, runworkmanhke home nnprovement

caused a compensable actual loss There 1s no msufﬁcrent competent and probatrve ev1dence to

o :"and off was not corroborated was not spec1ﬁc as- to wh1ch llghts and-drd not estabhsh andhnk

~ between the lack of a pernnt and madequate or unworkmanhke electncal work Fmally,

'The CIarmant te '{’zrﬁed the Respondent bullta room upstarrs mwhrch he mstalled a-- SEPR IR -

- " 'apphances The record 1ncludes a photograph of the washer and dryer on whrch the Clarmant

- - wrote “burlt to} ) small” and “Thls 1s a code lssue opemng 1s not large‘ enough tha The Clalmant d1d |

"_'jnot rnentlon e mstallatlon of a washer. and dryer ifrthe Cornplalnt

'ne' stacked on top of the other, w1thm a small =

The photographs show’a washer and dry

o 'Vv‘{,-;'foOm with' a b1-f ) dlcloset door “The Respondent festrﬁed e moved the washerand dryer, atthe:: .

4 Clalmant’s request from the basement to a closet in an upstalrs bedroom The Respondent

ﬁthher;ti:_stlﬁed the mstallatlon was done 1n the “norrnal way and the Clarmant never

. complamed to hlrn. abou_tathls w_ork..; : T i
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The Clarmant did not refute that he wanted the washer and dryer to be placed 1nto the
: converted closet or made no. complamts about the work to the Respondent The Clalmant also |

. did not mentron tlns work in h1s complamt'»and the record shows he both srgned a Certlﬁcate of

Completlon [of the home 1mprovement] on March 24 2017 and prarsed the Respondent home - -
':'.'llmprovement work on an on-hne srte as: “Just a really posmve expenence that I would gladly
| - 'share w1th others about the work and overall experlence W1th thls company Top notch A+ ”
- The Clalmant offered no competent and probatlve ev1dence to prove the Respondent’

installation of the stackable washer and drymg in the retroﬁtted closet was unworkmanllke

g lnadequate or mcomplete He offered no evrdence to prove “thls isa code v1olatlon ” Should R

the Clalmant have. a. need to. access the back of these apphances he can pull them out from the -
closet in the same manner that they were placed inside the closet Moreover, the Clarmant
offered no ev1dence of the cost to repalr, replace, or complete what he clatmed to be o

.1

unworkmanhke relocatron of the washer and dryer Accordrngly, I ﬁnd the Clarmant farled to

o . ' prove an actual loss that resulted from the. Respondent relocatlon of the washer and dryer

. What is the Clalmant’s Actual Loss" ,
A homeowner may be entitled to compensation from the Fund for an actual loss cauSed

by a contractor s acts or omissions. To estabhsh entltlement to compensatlon there must be B

o proof of a contractor s 1nadequate, mcomplete or unworkmanhke home i 1mprovement work

causation, and the_cost to restore, repair, replace, or complete. In this case, I have determined the -

evidence before me is insufficient to establish unworkmanlike, inadequate, or incomplete home

4 The Claimant’s final complaint was that a wooden box the Respondent built to cover the sump pump at the
bottom of the basement stairs was “reckless” because “it’s not safe.” The Respondent testified he left the “required”
thirty-two-inch space between the last riser and the wooded box. A photograph of the stairs and box supports the
Respondent’s testimony; it does not depict any dangerous condition, For these reasons, I find the Claimant has
failed to prove he suffered any actual loss related to this part of the home improvement.
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: 1mprovement causation; and/or cost to restore, repaJr, replace, or complete Therefore, the

‘Claimant i is not entltled to any compensatlon from the Fund

PROPOSED CONCLUSION OF LAW

_______.__————

I conclude that the Clarmant has not sustamed an actual and compensable loss as a result

- of the Respondent's acts or ormssrons Md CodeAnn Bus Reg §§: 8-401 8-405 (2015), o

'COMAR 09. 08.03. 03B(2) i TR

' thrs decrslon T

i '-;.»;, | RECOMMENDED«ORDERWM;M‘M Lo REEE

: , I RECOMMEND that the Maryland Home Improvement Comrmssron ORDER the

“1.The Maryland Home Improvement Guaranty Fund deny the Clalmant’s clalm, and

’ 2 The records and pubhcatlons of the Maryland Home Improvement Comrmssron reflect

i ustl9 I ,

f’Date Proposed Dec151on Issued Ce MlchaelD Carlls I
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- PROPOSED ORDER

WHEREFORE, this 30™day of October, 2019, Panel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By Iafv the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court. | .

%' Z ,ﬂ J‘Z .gz.

Michael Shilling
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION



