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PROPOSBD CONCLUSION OF LAW
" RECOMMENDED ORDER

STATEMENT OF. TI-IE CASE
On F ebruary 12, 201 8, Richard and Leslie Melzer' (Claimants) ﬁled a claim, with the
Maryland Home Improvement Commission (MHIC) Guaranty Fund (F und) for relmbursement
of $27,400.00 in actual losses allegedly suffered asa result of a home i nnprovement contract with -

Charles Evers, Jr trading as Evers Home Improvements‘ (Respondent) Md. Code Ann., Bus.

! The company is referred to in various ways in different documents in evidence, such as C. Evers Home
Improvement Inc., Evers Home Improvements, C. Evers, etc. The variations on the business name do not impact
this proposed declswn
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Reg. §§ 8401 through §-411(2015):2"On May 30, 2019; the MHIC forwarded the matter to the

Office of Administrative Hearings (OAH) for aheating!” ™~ 7 o
I held a hedring 'onAAugu'._s't 16,201 8, at OAH’s offices at 11 101 Gilroy Road in Huit
Valley, Maryl‘and‘ M. C‘cdé:- Ann ‘Biis. Reg § 8-407(e); 'Andre‘w Brouwer; AssiStant:At'torney
General Department of Labor (Department), represented the Fund Mlchael J. Moran, Esquire,
represented the Clmmants, who were present at the heanng The Respondent represented hlmself '
The contested case prov151ons of the Admrmstratlve Procedure Act, the Department’ :
N _ heanng regulatlons, and the Rules of Procedure of the OAH’ govern procedure m thrs case Md.
Code Ann., State Gov’t §§: 10-201 through 10-226 (2014 & Supp 2019), Code of Maryland
| Regulations (COMAR) 09 01 03 COMAR 28 02 01

el BRI ..-A.;j_',; ISSUES

1. Drd the Clarmants sustam an actual loss compensable by the Fund as a result of

the Respondent’s acts or om1s51ons‘7

s Exhlbrts

Exhlbn No: 151:.: 'f%Resum C pert ,C:

- 'ExhibitNo; 2 }"Contra between the' Clalmants and the Respondent Apnl 27 2016

~ Exhibit No: 3.+ Doct itléd .

. ExhibitNo. 4 . Cor e 2:
- Exhibit No:5+ "‘""'Warranty/Contracto

Exhrbrt No 6,_ ( "Documents regardmg draws and payments, various dates R

2 References to the Busmess Regulanon Arhcle are to the 2015 volume and the 2019 Supplement
3 On July 1, 2019, the Maryland: Department of Labor, Licensing and: Regulatlon became the Department of Labor
4 The Claimants” exhibits had face sheets and were pre-marked as Exhibit No. 1 through-Exhibit No: 12. Claimants’

_ Exhxblt No. 13 was offered and admrtted at the hearmg, but does not have a face sheet: Claimants® Exhibit No. 14

was submitted after:the hearing; Ithad been diseugsed as 4 potennal exhibit duringthe hearmg--—--Nelther the::
Respondent nor:the:Fund objected after I.sent correspondence about this exhibit and T have admrtted it'as well
5 M. Klitsch’s full name is Charles Stephen Khtsch, but he goes by Steve Klitsch. :






: Exh;brtNo7 f 'Home Inspectlon Report authored by Steve KI \vsch Home Improvement o

Consultant, October 28 2016

 ExhibitNo.8

" Exhibit No 9

" Exhibit No: 10
- " Exhibit No, 11 - F
* . ExhibitNo. 12 * .
Exhlblt No 13

- _FUNDNo 1 ay.24;201¢

-+ . FUNDNo,2 Notlce ofHeanng, June 21,2019 R e

Lo FUND No.3 . Letter: from the MHIC to-the Respondent, February 22 2 .18; w1th '

B . attached Home Improvement Claim Form, February 12, 2018

o FUND No.:4 ... MHIC: Llcensmg records for the Respondent (llcense #01 83053 and h1s
T busmess (hcense #05-121473 L : L .

N

s Testlmony i o |
| The Clalmants presented the testlmony of Charles S Khtsch, whom I accepted as an . -

| expert in home 1mprovement the adequacy and workmanhke nature of home nnprovement, and |
costs and estlmatlon of home rmprovement repalr The Clalmants though both present d1d not |
tesufy . AT O T T LR R

| The Respondent testlﬁed on h1s own behalf

. "‘. .'::‘.

The Fund d1d not call any wrtnesses

6 Clanmants Exhlblts Nos 11 and 12 were adxmtted subject to the caveat that they were not adlmtted for nor should -
T accept as factual any expert opinions expressed by:the authors in the reports.

7 In Claimants’ Exhibit.No. 13, under: Roman numeral II, the date of the supplemental report should read July 29,
2019, rather than July 29, 2018,

8 This exhibit was admitted subject to stnkmg the portion that mdlcated that the author was a co-owner of the :
business named on the letterhead and striking the last paragraph. .

? The exhibits that were not admitted are marked for identification and in the file.
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V‘md1v1dual) and 05 121473 (for hlS busmess) s ' : R }v

Stlpulatrons

The partles stlpulated that 1tem number l on the Code Comphance Analys1s inevidence:
as Claimants’ Exh1b1t No. 10 was part of the scope of work mcluded in the ongmal contract:

The partles further stlpulated that the Clarmants were not the spouse or other mlmedrate
relative of the contractor, employees, ofﬁcers, or partners of the contractor, or 1mmed1ate relatlves
of any employee, ofﬁcer, or partner of the contractor They strpulated that at the time they made _

the clarm, the Clalmants dld not own more than three res1dences or dwellmg places They

| strpulated that there were no State or federal actrons pendmg regardmg tlus case, and that the '

Clalmants had not recerved any msurance monies as the result ofa clarm arlsmg out of these facts.
I accepted all of these stlpulatrons

— PROPOSED FINDINGS VOF FACT_’

home nnprovement contractor under MHIC hcense number Ol 83053 (for the Respondent asan.

S ‘_ ‘ 2; On Apnl 27 2016 the Clarmants and the Respondent entered mto a contract for .

. home unprovement work at 7554 Battle Grove Clrcle, Baltlmore, Maryland 21222 0

. '3:" The Clarmants mtended to sell the property and they wanted fo strateglcally make

home unprovements des1gned to keep the1r expenses relatrvely low wh11e maxnmzmg the pnce

they could get for the property They made the Respondent aware of the1r goals The Respondent ;

walked the entu'e property wrth the Clarmants and they drscussed what work would best ﬁt these

goals The Clarmants were, elther not wrllmg or not able to mvest enough money to make all the

10 The MHIC: claitn form ﬁled by the Clarmants lists July:5,2016; as the date of the. orrgmal contract but the ;

contract document bears a date of April 27, 2016, and Claimants’ Exhibit No. 6 documents payment of $9 500 00 on"

or about Apnl 28, 2016 so’T have deterrmned the contract date to- be it Aprll rather-than July:

4
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proposals The Respondent consrdered one to be hlgh-end; 1t cluded more work and h1gher~end

ﬁmshes There were one or two other p'ik' posal s Thé Clannants chose what the Respondent
" ', consrdered to be a rmd-range proposal thre . ' a
both Clalmants and the Respondent and‘ came'to' be the contract
Cs

, scope of work contemplated by the partres ‘

The contract was vague m places makmg 1t dlfﬁcult to determme the precrse

It:lacked the type of specxﬁcs and detaxls generally

appropnate for a home nnprovement contract, such as the names of spec1ﬁc products that were to, .

be used or allowances to be glven There were no products model numbers -or manufacturers i

desrgnated for | any of the apphances the ReSpondent was to provrde

‘-6.'"

Exterior .

The contraot called for work as follows"

Replace rotten peehng pamt around garage doors and wmdows w1th new tnm and
bnght white extenor paint and caulk $390 labor and matenal :

Clean up entire yard (rake, tnm cut; edge), drop ﬁesh stone in [tlleglble] area and
take down fence at water’s edge. Remove all thmgs unpedmg view of water, put fresh
mulch in all ﬂower beds — $3 15 -

Reinforce small area of decking used to walk over gulley —no charge

* Put matchiné railings on steps walkmg into house and staln/seal entlre ideck -$1,195

'' Some of the work items contained options which affected the price. The contract language in thls Proposed
Finding of Fact is substantially the same as it appears in the contract, but I have made a few stylistic changes. For
example, I have added commas in numbers over $999 and I have changed some phrasing for clarity.
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 labor and material i

~* Replace fear door with better style and paint/seal, new brushed nickel hardware -
..~ $795 labor and material . S S
Infetior ~~ < |
s “Demo/clean up-remove carpet wall; we discussed, remove [wainscoting], old lights
etc., remove rear wall and bedroom wall = $1,30012 . . .

. Frame— minof. frammg as dlscussed w1th master bedroorn with wall in closeﬂ remove
glass block in kifchen and fame in=$LI75 - .

e Patch siding aﬁd"éilicone; remove glass-blo.c;k. in kitchen and frame up, fill in ~$650. .~ T

4 Baihioom 1 floor.— complete gut and installnew besic standard tub, 24" vanity and ...

toilet. Use 12”x12” ceramic tile in standard pattern on floor and tub surround, install
. some matching 6°x8” [sic] tiles:with 2 recessed soap boxes approx. 12'x12” [sic] with
" tecess 4”57, install new toiletries with Nu-Tone vent - $3,895 labor — ownerto
SllPPlytile . R oL . ’

o Flooring .. . -

» Option 1~ we will install new sub-floor throughout and level the best we can and
. install laminate (wood floor look) thrq@'_;jghbut entire first floor ~$2,900 labor and

material+ 57052 no 0o U
> .Option 2= install standard carpet throughout ~ $1,195 labor and material ~ .

. Kltchen o )
> . Option‘l = Gﬁt"kifbhén 1n BaSeméht and ‘r_s‘ng)jve. up; to :ﬁrst ﬂoorm rearback room,
This will require having to level and raise the [illegible, probably thewordis =
“ceiling”’], remove window except one large window over sink and use entire rear

as wrap arourid — $7,700 labor and material + 6,210 .

- » Option2~ Leave kitchen it basement but fill in glass block and have cabinets

‘e Counters

g

‘> Option 1 Upgrade to granite grade C with inder mount sink with new faucet —
16004850 T i
> Option 2 ~ Formica with sink and faucet install — $750
.o Change out floor in kitchen to ceramic tile 18"x18” invsta_lidard paﬁem for new look —
- $950 labor, owner to supply tile "+ SRR

2 This bullet point is quoted exactly as it appears in the contract.

13 The italicized matefial is handwritten in what is otherwise a typed document; . - - . - .
14 The italicized material is handwritten in what is otherwise.a typed document. .. -
15 The italicized material is handwritten in what is otherwise a typed document.. -
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L ‘??'3}Basement = 1f we move kltchen, I recomrmnd puttmg-new carpet (grade D Berber)
, : and ﬁ-esh paln ;_E:; | : - .

ussea, we have 1o repair-or, bring to codé
v?;'_,}tozlets 2 vamtze‘ A shower’_"zverter'new JSaucets, : ’

’ - , ‘Electnc WllI have electn01an mspect all exxstmg electric, hang new hghts as needed o
: rough in new kltchen if you choose that optlon install n new. GFI’s where needed n
- ,kltchen/bathrooms = '$l,375 ghts not; inclqded S :

: . _'_Mrsc - mstall bmshed mckel interior’ door knobs, 2 extenor matchmg knobs (keyed g ‘
: " fisame), and metal shelvmg in closet, set torletnes 1n ba,thr Om and powder room =

. 'Tnm mstall standard 2 %” base throughout 1nstall 6 panel mterlor doors (4) where ‘
 they are ot matchmg, bl-fold door on cIoset opemngs x3; caqu ready for pamt =
; $1 600 A Gl . .

7. .. Aﬁer the list of work and optlons, the contract reads “Total $26 150 mcludes

cheapest optrons in areas that have optrons to choose ﬁ'om » It then has handwntten

l) 1, 700 upstalrs sub floor all lammate
276200 move itche upstass

3) 850 granite:

16 No price is listed for labor or material for this line item. :
'7 On the contract;:there is a handwritten line drawn from this item with a question-mark and the word “Stairs.”*
'® Emphasis added. This particular provision is dlscussed below.
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- | loosely tracked on

followed by a total of $34 900 00 Thls mdlcated that the Clalmants hiad ehosen the more '
‘ expensrve optlons for these items and that with these opttons the total contract pnce ‘was-:
$34,900. 00 1 ‘ |

The contract mcluded the followmg notrﬁcatton.

*All proposals are estlmates and pnces may change if addmonal or unexpected
issues arise.. Upon agreeing & to thisproposal, a' signature will be required with half

‘. of the total amount down to begm the pro_lect The remaining: balance to be pard
. within 24 h urs,of completion of the job, unless othier arrangements are made and
. srgned off on by the Client and. C Evers Home Improvements Any and all, adds
'. ,..-'requested by Chent not hsted on tlns prop al-,'"must be paid in- “full: in orde
begin the work on those. items, This proposal is'valid for 30 days from-recelpt of -
~ email from C. Evers. Home Improvements We accept. payment in the, form of '
cash/check/[Vlsa]/MC If paymg with Vlsa/MC ‘there will be a 3% surcharge in
. ‘_addttron to’ your total We thank’ you for your consrderatlon * :

Clalmants Exh.lblt No 2

9;. There were rnany changes aﬁer the ongmal contract S“on"t"e‘ 6r“all of them were ™

rmted Contractor s Invotce forms that were hand—labeled as

. r“changes/adds/credrts,” “1nvorce/warranty,” or not labeled These contamed a vanety of thlngs el

. ”statements of 1te:  that

: Athe scope of the work or the monetary charges, account balances at unspecrfied trmes, requests or
bsuggestlons for sphttmg unexpected expenses and labor costs summanes of ﬁndmgs of master -
Tt tradesmen who 1nspected the property, and other notes, Most of these are not s1gned by elther
l arty and most notattons do not mclude any date | h

10;« The cost of the kltchen applrances purchased by the Respondent and mstalled in -

the property was $1 602 72

~19The $1;700.00 and $6;200. 00 were: shghtly-rounded downfronLthe numbers appearmg for; tjre_opngns mthesco_pe“ o

of work listing.
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11; When the Respondent delivered a new refrigerator, the Claimants were dissatisfied
with it because it was too small and the Respondent returned it to the store and delivered a new
one to the property.

12, The reasonable cost of the products and fixtures purchased by the Respondent and
installed in the property other than kitchen appliances was $11,000.00.2

13. A reasonable estimate of the labor costs to complete the original contract at the
time it was signed in é016 is $19,958.54.

14. The total job costs, including the kitchen appliances, the products and fixtures,
and labor costs add up to $32,561.26. National industry standards for these types of home
improvement contracts add 20% to the total job costs to account for overhead and profit. Thus,

, the amount that would be added to this contract to account for those items would be $6,512.25.
Adding these two numbers together yields the selling price of the job, $39,073.51,
wh1ch1sthe ﬁgure a}égsloﬁébie contrzi;:tor é.nd a reasonab}g hqp?? owner could be expected to
agree upon for the scé‘np‘;of work ‘conternpla'lted by the origin‘al cbntract.

16, " “The Claimants paid the Respondent $45,500.00 in total.?! The last payment was

made July 11, 2016. The total payment included money for work that was not contemplated by
the original contract.

17.  The Claimants hired a well-qﬁaliﬁed home improvement consultant to evaluate the
work done on the property. He inspected the property sometime on or before October 28, 2016,
and he produced reports dated October 28, 2016 and December 10, 2016, identifying fifteen

unworkmanlike, inadequate and incomplete conditions existing when the Claimants made their

% This includes charges for two dumpsters.
?! Some of the evidence suggests the total was $45,400.00, but I find by a preponderance of the evidence that it was
$45,500.00.






last payment to the Réspondent. Those items are as follows®? (the numbers folibwing each item

are the reasonable costs for labor and materials fo repair, correct, or complete the deficiencies):-

1. Not within the scope of work contemplated by the original contract.>*
The bathroom tile surround in the tub area should have been caulked, and
either bullnose tile or metal edging should have been installed to give a
propetly finished look. Also, the sink top backsplash should have been
caulked to the wall. $551.03 : : _

3. Touch-up painting was needed in several areas due to there being wall paint
on the ceiling or ceiling paint on the wall. Additionally, touch-up painting
was needed around several electric cover plates. $470.00

4. Of the four windows in the living room, three included picture frame molding

" and one had drywall returns. Picture frame molding should have been
installed around the window with drywall returns. $391.19

5. For the middle bedroom window, the drywall return at the top of the window
was not level and sloped to the right. The drywall should have been placed in
a level positon and the paint around it should have been touched up. $703.15

6. The railing at the stairs was supposed to be stained but was instead painted. .
That railing needed to be stripped of paint, properly prepared for staining,

_stained, and varnished. $584.30-. - 1 : e

7. The glass block window in the basement needed to be remove

" filled in with solid material and insulation. The exterior sho. (7"
made weather tight, with the interior area finished with drywall ana paisc
blend:. $2,312:57 - - ik S i, : o

8. A missing cover plate from a light switch on a column in lower level
needed to be installed. $45.32 : g :

9. The kitchen backsplash should have been caulked to the wall. $126.84

10. There was some missing shoe molding in the basement bathroom that
should have been installed. $135.24

11. Recessed light trims in the basement ceiling needed to be painted to blend as
closely as possible with the ceiling and the light fixtures. $145.56

12. In several instances, molding details were inconsistent with related molding
finishes. These should have been replaced to create a unified look. Also

. baseboard returns needed to be installed at a bedroom door jamb. $975.86

13. Some places painted white on the exterior of the home had an uneven look to

them (some areas looked lighter than others) and there should have been an

22 The Claimants submitted Claimants’ Exhibit No. 8 at the hearing. It listed fifteen alleged deficiencies, numbered-
as 1-15. After the hearing, the Claimants submitted Claimants’ Exhibit No. 14. It contained the material from
Exhibit 8, as-well as an additional page that listed the costs associated with each of the numbered items 1-15. I find
that not all of the items were within the scope of the original contract, but for ease of discussion and cross-
referencing among the documents, I am leaving the items as originally numbered, rather than shortening the list and
changing the ordinal numbers assigned to them in the Claimants’ exhibits.

2 Jtem one alleged that the front deck entry had a split or broken rail which needed to be replaced and painted to
blend in. The cost to repair this would be $446.95. The Claimants’ expert testified that this item was not within the
scope of the original contract, but he believed that it was an eyesore that detracted substantially from the curb appeal
of the property. He believed that it could have been and should have been addressed given the Claimants’ goals.
The Respondent advised that he saw it and brought it to the attention of the Claimants, but that they decided to
address other items instead.
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addltlonal pphcatlon of whit extcno *paint to. extenor surfaces There was ey

. ~also. somie caulkmg that needed to be'cot 1 ' SR
- 14.'The rear. deck was low enough that it-did not’ reqmre.a rallmg, s0 the rallmg o
R and the_, ] osts supp 'rtmg 1t Were removed When 'th reat deck rallmg posts;:f :

2 ut: flush, with the dec ,'_’_ea “cu

SIS ead: of tl mar.ble 'ﬂhlps Should have been emoved"rt»ﬁfi R
S and larg"nver roc S hould have‘been installed.  $739.65 - : :

] property to conduct an addmonalzlmspectlon because they had come to. beheve, based on home‘ S

o mspectlon reports, that there were addltlonal ins ’an of mcomplete madequate;

e ,vunworkmanhke_home 1mprovements performed b the Respondent m 201 6

-In.‘,2019 the home 1mprovement consultant' produced a Code C‘:'mphance |

s ,‘,.Ana1y51s which he based on hlS 2017 mspectlo "*and one of the home mspectlo i ‘reports

- produced in 2017 Thls lllsted seven areas the consultant 1dent1ﬁed as fallmg to meet relevant
| bulldlng code requlrements at the tlme the Clalmants made thelr last payment to the

Respondent (agam the dollar amount followmg each 1s the reasonable amount to repa1r or

complete the 1tem)

ll The front entrance statr l'lSCl‘S were too hlgh $495 90

© 2. The hot anid cold plumbmg ﬁxtures inthe powder 1 room: and the laundry;wa:i:. S
 were reverséd. "They Y were. reversed prior to the Respondent’s work and’

- continiued to be: ‘reversed at the tifie. of the Clalmants made thelr last O
payment to him. $549.48

3. There were problems with the sump pump, allegedly mcludmg the way -
dlscharge was set up, the lack of an accessible full check. valve, and a- 11d
that was not sealed. These 1tems were not within the seope of the onglnal
contract

% The Claimants’ total for the repairs is $8,556.47. The total in this Proposed Fmdmg of Fact is lower because I
excluded $446.95 for item number one on the list — the spllt or broken front deck ratl that was not part of the scope
of work included in the original contract. : ‘
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‘ ~'4:"J’Electncal service: conductors cleared the roof by fess than three feet,
créating'a potenttal safety hazard Th1s 1tem is not w1th1n the scope of the
"T.f;ongrnal conttact. TR o
5. There were numerous issues in and around the electncal panel mcludmg '
- rust and corrosion, wrnng ‘issues; frayed sheathrng, and loose wires. This
‘item is ot withii the scope of the:original contract:.
. Four “three-prong” plugs were Amproperly wired?® =
: Certaifi exterior outlets were: ‘niot. functional and: certain outlets in a garage
'were not GFCI protected These 1tems are not wrthm the. scope of the

The ongrnal contract drd not hav‘ . a draw schedule or' payment pla.n, other than to

reqmre that 50% of the total proposal 'b pa1d before work would begm The Clmmants pald the

;' Respondent when he requested that they do so They d1d not wrthhold money or report any

‘ deﬁcrencres when ma.kmg the ﬁnal payment nor 'dtd they contact the Respondent to complam

about any of the alleged deﬁcrenctes in h1s work

. such cvrdence wh.rch when consrdered and : mpared w1th the evrdencc opposed to 1t has more | |

AR convmcmg force and produces o

~ Anne Arundel Cty»‘Polzce Deth 369 Md 108 125 n ‘16 (2002) (quottng Maryland Pattern Jury‘

Instructzons 1: 7 (3d ed 2000))

© 25 This item is: further discussed below: - - = =5, S ,
26 The date the property. was sold is:not a part of the evrdence of record in tlns case:
27 As noted above, “COMAR” refers to the Code of Maryland Regulatrons

T2

.a behef thatf 1t4 is more hkely true than not true ”. Coleman v.

| 52 The Clalmants sold e property e - ,_ e et






S B Respondent and accordmgly I am unable to detenmne the amount:of any; appro. u_"ate'award

The ClaJmants expert was well quallﬁed Mr Khtsch has been in the home nnprovement‘ '

‘ mdustry for. forty years and he has been llcensed by the MHIC smce 1979 He is. the‘owner and

' founder of a home 1mprovement company Nmety-ﬁve percent of the company s busmess,i_ . :
' mvolves resrdentral remodehng and approxunately 5% of the busmess mvolves remedlatmg

madequate mcomplete ‘or unworkmanllke home lmprovement left behmd by other contractors

* Mr.Klitsch is knowledgeable m all phases of re51dent1al remodelmg, mcludmg estlmatmg He

'prepares estimates, when hlS company is blddmg on home i 1mprovement pI'OJ ects He also teaches
'and lectures on home nnprovement issues across the country: and he has authored articles for:".
respected Journals in the home i 1mprovement field ‘He has held and currently holds: leadershlp
posmons in well-regarded professwnal assocratlons 1 accepted h1m as an expert in the adequacy .
of home i 1mprovement repair, the workmanlike character of home improvement work and costs'. -
andestlmatl_on of home improvement repair.

Before I get to'the heart of his. testimony, I note that his reports and hi'sntestimony

identified several areas where the contract failed to meet statutory requirements — among other

13
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these matters

xRt nLn

things, it failed to'have 4 start da't'e'or"a‘ p’rojectedf co'mpletion datefor the pro;ect, 1tfa11edto S

contain certain consumer protectlon notrﬁcatrons, and it requlred a down-payment in‘excess of -

that allowed under Maryland law. None of those issues are-before me. The MHIC d1d not bring
regulatory charges and there is no-evidence that any: of these farlmgs prejudiced the Clarmants in
any way These 1ssues do not go to the questlons of whether the Respondent. was a licensed
home improvement contractor, whether his work was inadequate, unworkmanhke, or mcomplete,
or how to calculate the: Clannants actual losses Accordmgly, I wrll not further address any of ;
The expert also testlﬁed repeatedly that he thought the Claimants overpald for the

contract, saymg, for example, that they “dtd not get the right value for what they mvested” that

. .the. Clarmants were: dlsappomted wrth the home 1mprovement performed by the Respondent and

that i in hght of the Clarmants’ goals, the ongmal contract should have addressed drfferent

' .substantrve 1tems, such as the spht or broken ratlmg at the front of the home These concerns are

R

also not b'e‘fore me',' and "'even«lf true, they do not represent compensable losses as those are::

, .deﬁned for Fund cases: Iwrll not address these assertrons N R D

Wrth respect to the orlgmal contract Mr Khtsch testlﬁed persuasrvely that it-was vague.. :

o by mdustry standards Even w1th h1s expertlse and havmg v1s1ted the property, 1t was dlfﬁcult

for him to dlscern wha{ cope of work the orrglnal contract 1ntended It was poorly draﬁed

poorly orgamzed and: lackmg detatls and specrﬁcs Wlth minor’ exceptrons, it d1d not name the

_products to be used in completmg the work For the apphances, it d1d not speclfy brand names;; . .
: model numbers, or allowances Sometunes descnpnons of areas where work was to be done -

- were s0 cursory that it is nnpossrble to determme from the contract where that partrcular aspect; -

of the project stopped or started msldethe dwellmg. -

14
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' "'contract s scope

the total amount pard to'- e.;Respondent, wv jch was $45 500 Thrs is. so because the $45 500 total ' o

‘ payment mcluded addltronal work agree .o -by the Claunants but not reﬂected m the ongmal

Mr Klltsch testlﬁed that the Value of the apphances mstalled in the Clalmants’ home was -
$1 602 72 a ﬁgure the Respondent dld not drspute Mr Khtsch detemnned thrs by lookmg at the
appllances mstalled in the homie and then ﬁndmg the prrces for the exact same apphances at H H.
Gregg, because that is where the Respondent purchased the apphances ‘The: Clarmants have
'complamts about the overall quahty level of the appllances prov1ded by the Respondent but the:
coritract does not specrfy any partrcular manufacturer model or. features that the apphances are -
required to have. The applrances that were used were not lacking in ﬁ.mctronahty, they Just were
very basic.” Further, the 'evidence shows that when the Claimants saw the first refrigerator
delivered to the property, they were dissa_tisﬁed about its size and complained to the Respondent.

He removed the refrigerator from the property and brought a larger one to replace it. The

15



Cla.rmants could have also refused otherapplrancesv.that were not to therr satrsfactlon T accept o
| $1 602 72 as the amount the Respondent pald for apphances mstalled at the Claimarits’ iome: -

The Clalmant’s expert also deterrmned that aside from the apphances, the reasonable cost of
the products and fixtures mstalled in the Clarmants property by the. Respondent was $11, 000. 00
In h.lS Constructron Costs Summary, m ev1dence as Clarmants Exhrbrt No 9 Mr Klrtsch hsts the
products and ﬁxtures he consrdered and therr costs based on the pnces charged at Home Depot
} around the tlme of the mstallatron These mcluded 1tems hke kltchen cabmets, ﬂoormg, cerlrng
fans, and many other 1tems It also mcluded servrce charges for two dumpsters Mr Khtsch was .
pamstakmg 1n all hrs testrmony about the apphances, about these addltronal products and ﬁxtures,.. _ |
and about the labor costs 1 address below oﬁ'ermg detarls about what reference matenals he used
- his methodology, and that he*was lookrng at costs and labor for remodelmg as opposed to new .

' constructlon The Respondent d1d not dxspute any of the ﬁgures used by Mr Klltsch in calculatmg

- the costs oﬁthe products and,fixtures I accept $1 1 000 00 as accurate

“as Clarmants Exlnbrt No 9 Mr Khtsch detalls the laborcosts assoclated wrth the work laid out .
m the contract as best he could determme the contract’s boundanes Agam, in the exhlblt and i 1n
hrs testlmony, he metlculously explamed ,the resources and methods he used to. make the
calculatlons He amved at a ﬁgure of $l9 958 54 . H1s testrmony was persuasrve and loglcal and -
was not challenged by the Respondent I ﬁnd that the reasonable labor costs a8soc1ated w1th the
scope of work m the ongrnal contract is $19, 958 54—- BRI e sk .~f~.'.’:. el

In his report and in hlS testlmony Mr Klltsch referenced conversatrons descrlbed to h1m N
by the Claimants ; First, while acknowledgmg thatthere'were language barriers complrcatrng.

commumcatlon in these. conversat1ons, the Cla.rmants advised. Mr Khtsch that they spoke with

workers on their property who identified: themselves asday laborers and who-advised. that they -






i ~were bemg pald $100 00 per day I do not accept thls as rehable ev1dence Whrle 1t is; true that

hearsay is adrmssrble in adlmmstratlve proceedmgs I find msufﬁcxent mdlcra of rehablhty

electnclan and the plumber $3 OO 00 per day for thelr serv1ces, a rate that would be very much

be]ow expected market rates. Based on these alleged conversatxons, Mr Khtsch 'prepared a- ‘

,rev1sed estunate of labor costs detenmmng that the labor costs woul” be reduced from

o $19 958 54 to $7 000 00 I do not accept $7 000 00 as an accurate labor estlmate for the work
: contemplated by the ongmal contract ﬁrst because I do not accept the ev1dence 1tls premlsed on-

as rehable and second and more 1mportantly, 1t does not matter what the labor costs actually

: l, were Even 1f the Respondent was paymg vanous workers less than mlght be expected, that 1s |

not an actual loss to the Clalmants The Clarmants are entrtled to an award agamst the Fund 1f at

' all based on unwmkmanhke madequate or mcomplete home 1mprovement Who performed
the work or how much they were pald is s1mply not part of the‘ eouatlon o -

In his ﬁrst set of reports Mr, Khtsch 1dent1ﬁed ﬁfteen 1tems that represented |
unworkmanhke 1nadequate or mcomplete home lmprovement As noted in the Proposed k
Fmdmgs of Fact, the ﬁrst 1tem on the llst was not part of the contract’s scope of work and 1t |

would not be appropnate to cons1der any award based on that ltem The other fourteen 1tems are °

” farrly contemplated by the ongmal contract and were, in fact, 1nadequate unworkmanhke or

z “Hearsay is admissible in an admrmstranve proceedmg Indeed, if hearsay is found to be credxble and probatlve,
it may be the sole basis for a decision of an administrative body.” Redding v. Bd. of County Comm'rs, 263 Md. 94,
110-11 (1971), cert. denied, 406 U.S. 923 (1972). “Even though hearsay is admissible, there are limits on its use.
The hearsay must be competent and have probative force.” Kade v. Charles H. Hickey School, 80 Md. App. 721,
725 (1989); see also Md. Code Ann., State Gov't, § 10—208(b) and (c); COMAR 28.02.01.21B and C.
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matenal costs for correctmg those “fourteen items is-$8,109.52." - I -

Much more problematrc is the Code. Comphance Analysrs prepared by Mr. Khtsch more
~ than three years afterthe pl‘O_]eCt was completed:: In the: mtroductory paragraph, Mr. Khtsch ,
,advrses that the report is mtended to 1dent1fy “deﬁcrencles m and around this property” that .
represent lack of comphance w1th relevant burldmg code requrrements, partrcularly wrth reference
to the Intemational “Residentral C'Ode for One and Two Farmly Dwellmgs 2012, commonly known
as the IRC. The rntroductron went onto say T Lol LT
The purpose of this’ analysrs is to 1dent1fy the-tasks to-bring- the house to code
 compliancy baséd on a written notation made by [the Respondent] where they

used the phrase:'bring to ccade - on page 2°of their. original’ contract with a hand..
wntten date of Apnl 27 2016 ‘ '

incomplete. Thé'RespoﬁdiSnt -did not seriously dispute anyof the 1tems 1n thislist. The laborand ~~~ ~

Clarmants Exhrbrt No 10, Pg 1(emphasrs added) e '.".". e ' e

The Clarmants posmon, endorsed by Mr Khtsch in hrs wntten comphance analysrs as

" well as hrs tes A '”ony, 1s that in usrng the phrase “bnng 0. code" in the contract the Respondent

o ' ', was afﬁrmatrvely takmg responsrblhty to brmg the entrre property mto code comphance Th13

- ,;; -

assertron 1s breathtakrng in scope, and strongly refuted by the Respondent I ﬁnd the
Respondent’s pos1t10n to be more persuasrve on th1s pomt N | | |

I r~. -.‘

Cntrcally, the contract references “code” only one tlme In context 1t reads as follows o

| “Plumbmg-As drscussed we have to reparr or brmg to code 1n utrhty room, set new torlets 2 o
o vamtres, shower drverter, new faucets, garbage drsposal $850 » Clarrnants Exhrbrt No 2 pg 2
'(emphasrs added) To suggest as the Clarmants do, thatthls should be mterpreted as the o
Respondent undertakmg to brmg all aspects of the property into code compllance is an overly
broad and unsupportable readmg of the contract language |

- To be sure, 1f the Respondent agrees to perform a certain task in the home 1mprovement
contract, 1t must be workmanhke, adequate, and’ complete Further, an 1mp11ed condltlon of the

18
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’,_hot and cold supply plp"" to thes 'l'ca"ons are’1 th

- locations.. Itisa plumbing; mdustry stand. ”_djthat'th ho
-* . on the left s1de of the dram and the col bound
P ofthe~idra1n

srde Faucets that are reversed and as a consequence 'duce hot water When an mdrvrdual is
: expectmg cold can result in bums Based on the tanguage quoted above the Respondent
specxﬁcally mentloned brlngrng the faucets and the laundry to code, whlch he falled to do
The hot and cold were reversed before he undertook home 1mprovement work on the
property and they‘ remamed reversed when he fimshed home 1mprovement work on the

property The reasonable cost of correctmg thrs is $549 48

Item 3 on the code comphance list reads

Sump pumps cannot be dlscharged mto the pubhc waste water system They are
required. to be dlscharged to daylight or into a storm_ Water management system.
According to the IRC, P3303.1.4 Piping. Drscharge piping shall include an
accessible full check valve. Furthermore, the. sump lid is [not] sealed. In anv
undated document on page 3, titled Changes/Adds/Credlts apparently written by
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iC. Evers,"the ‘contractor, “states;” Sﬁnip Pump “and- Pit in- the powderroom i T
pmnped to 1s 1llegal ' = _

ClaJmants Exhlblt No 10 (some mternal punctuatlon ormtted) Nothmg in the ongmal contract
references a sump pump or extenor drarnage The Clalmants conceded that the code v1olat10ns '
complamed about under thls bullet pomt pre-exrsted any work by the Respondent and Mr. Klltsch
: testlﬁed that he d1d not know 1f the Respondent had done any work on the sump pump or dramage
; system On the ev1dence presented 1t 1s not reasonable to hold the Respondent accountable for

- the $739 00 it would take to bnng the sump pump mto complrance w1th the IRC -
The next two items llsted m the comphance analysrs read

4. El .;,trlcal Serv1ce conductors clearance (outsrde) frorn the' roof ts lower

than 3 feet,"and needs’ correctmg “for’ safety " The ‘inbound" conductor sérvice

(electric cable’ for the utthty prov1der should be ‘greater than 3' feet: abOVe and
surfacessuch as rooﬁng, overhangs other such combustrble matenals Ll

5. The problem ) dtsccvered in the [elecmc] panel such as [ ] rust corrosron
]  wird "'edvshcathmg, loose breakers:.. In an. undated: document = -
titled '€h ,g'es/Adds/CredltS‘ apparently writtén by. C.. ‘Evers,.the
contre T states Master Electrician inspected- -entire property mcludmg the 3.
w1res (owner) wanted mspected they ‘will:-be (de-phased) Accordmg to the IRC
: “E3902. 12: Arc*-fault cn'cult-mterrupter protectron.aAll branch. citcuits: “that supply-
120-volt, smgle-phase, A15- and 20-ampere outlets... shall be protected by a
- combination type- arc-fault ¢ircuit interrupter i mstalled to provide: protectronof the " .
branch circuit Thls author notes that 1f a master electrician.did inspect the entire -
property, why ‘Were the f‘deﬁcr’ nmes ‘in- thes electnc panel not brought tof the"
: ' ) ers? " -

. Cla1mants Exhlbtt No 10 (some mternal punctuatlon ormtted) These are electncal system
' _1ssues ex1stmg on the property pnor to the Respondent’s amval These are. not srtuatrons created
by anytlnng the Respondent drd "_‘ P e e

Nowhere was dlsagreement between the Claxmants and the Respondent more pronounced

‘ than the whole toprc of electncal work The contract states‘ “Electnc-erl have electnclan

2 Mr. Klitsch testlﬁed that if items 2 and 3on the code compllance rtems ‘were bundled tcgether for correctlon, it
would be appropnate to reduce the costs to ccrrect by 20%, as an industry standard accounting for trip: charges and
some service fees.

20°
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- mspect all exrstmg electnc hang new lrghts as needed rough m new,kltchen 1f you choose that o
‘optlon mstall new GFI’s where needed in krtchen/bathrooms $1 [,]375-L1ghts not rncluded ”

Clalmants Exhlblt No 2

- the property, and 1n mentromng 1n an unrelated contract provrsron regardmg plumbmg that L

o ‘.certam thmgs had to be “brought to code,” the Respondent':was thereby bmdmg hlmself to

correct and bnng to code any electncal 1ssue 1ns1de or o‘utsrde of the home

The Respondent emphatlcally dlsagreed wrth thrs Hrs posrtlon 1s supported by a
: :'.‘preponderance of the eV1dence Desplte the expert’silmpressrve credentlals, I do not cred1t h1s
'testrmony that the ucontract language should be read as mcludrng the correctron and bnngmg to ,
e code of' any electncal problems that mrght be uncovered dunng the course of an mspectlon

Accordmgly, I ﬁnd that the work alleged to be code deﬁcwnt m 1tems 4 and 3 of the Code

. : Complamt Ana.lysrs was; not wrthm the ongmal contract’s scope of work and no F und award

X R A
St

should be made to the Claunants to con'ect these code deﬁc i _
Mr Khtsch quenes in Item 5 (and in other ltems later in the code analys1s), why, lf a.

p 'master electrrcran actually mspected the entrre property, these problems were not brought to the :

_attentron of the Respondent. The Respondent dlrectly answered thrs question, offenng |

unchallenged testnnony that the master electncran had brought these thlngs to hrs attentlon and

that he, in tum had brought them to the Claimants’ attention, but that the Clalmants d1d not have

the budget to address everything that could have been or should have been done. He decried the
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'notion that in having a mastéF electrician inspect the property he (the Respondent) somehow

" becaine duty-bound to perform home improvement in areas that the Claimarits knew were - - - -
problematic, but elected not to address due to ﬁnancial concerns.
'.Itern 6 in the Code. Complia,nt_Analysis noted: 2

- At least four "three-prong" plugs are improperly wired (reversed wire). . .. Outlets,.

Junctlon boxes and switches. mrssmg covers are a safety hazard... This author

.- notes that if'd master ‘electrician did inspéct the. entire property; as indicated by C.

Evers, why were the plugs w1th reverse polanty not corrected and rmssrng cover
plates not 1nstalled? o :

; Claunants Exhrbrt No lO Mr K.lrtsch mdlcated that in prepanng the code comphanee o
matenals, he was gmded by hrs own v1s1t ‘and by a May 16 2017 Property Inspectron Report

(Clarmants’ Exlnblt No 11) The language of item 6 in the code comphance report is taken _

a drrectly from the Property Inspectlon Report -1 take“three-prongplugs” tobea. reference tothe

.....

' ,k : Inspectlon Report or the testrmony at the heanng was there any mdrcatron where the problem

A three-prong plugs were located 1n or on'th' . ‘prop rty The contract covered “GFI’s where needed :

..'._proventhrs allegatlon T L T

As for the problerns wrth outlets, Jun

: .'.._one of the plctures m the Property Inspectlon Report deprctmg thrs problem is labeled as s'to its
locatlon That plcture shows that the problem was Iocated in the garage The contract does not
mclude any home 1mprovement m the garage I ﬁnd that the Clarmants have not proved that the

| problem outlets, Junctlon boxes, and swrtches were those requrred by the contract and therefore

. no Fund award should be made for them

22
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, .,:,:GFCI protected Accordutg to the IRC . E3905: 10 Damp or. wet locatlons Inf
S lldamp or: Wet locattons, )OX( 5@l ce 2

e ’-concerns Although they were clearly dlssatrsﬁed almost lmmechately w1th the home

" 1mprovement work done by the Respo 'A \ent base or '. ow! qu1ckly they engaged the servrces of

“ Mr Khtsch there is not a shred of evrdence in the record that the Respondent had any notrce of
the Clarmants concems unt11 they ﬁled wrth the MHIC 3,

- The law regardmg Fund clarms provndes that “[t]he [MHIC] may deny a cla1m if the
[MHIC] ﬁnds that the clalmant unreasonably re_]ected good falth efforts by the contractor to.

resolve the c1a1m * Md. Code. Ann Bus Reg § 8-405(d) By fallrng to notxfy the Respondent

30 Although Ido not recommend any Fund award for the code compllance vxolatlons numbered 4- 7 Inote that the
reasonable costs associated with correcting the deficiencies would have. been $1,061,27, $2,775.78, $448.08, and
$425.77 respectively, subject to a 20% reduction if any two or ‘more had been bundled due to standard industry
practices regarding trip fees and service charges ‘

3! Despite the Respondent ralsmg the issue of lack of hotice of the alleged deﬂcxencles, the Clalmants did not adduce
any evidence to counter this’ testlmony, nor did they address it in closing argumerit. After all _parties had had a full
and fair opportunity to make closing arguments and any rebuttal drgument, I asked about whether the Claimants had
unreasonably precluded the Respondent from making good faith efforts to resolve the claim. At that time, the
Claimants attempted to make a proffer intended to show efforts to communicate with the Respondent about the
matter, | declmed to accept the proffer at that pomt : -

23
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about therr complamts, the Clarmants depnved the Respondent of the. opportumty to. mspect the

~ work, elther as a prelude to correctrng the deﬁcrencres ot in serv1ce of mounting a- defense to-a--

~u"’.~:

clarm at heanng
I note that the Clarmants expert tes’ _1ed that the deﬁcrencres that ex1sted when the
Clarmants made then' last payment to the Clalmant in July 2016 were “correctable o In fact Mr.

' Klrtsch opmed in hlS October 28 2016 report
Overall most of the ﬁmshes of the home, both. mtenor and exterior, are within the
',,tolerances of workmanh »T'performances and’ current trade practlces .. However,

as rioted above, there are, unfinished items and inconsistencies with some finishes:

- and some apphcatron of products: The client is asking that all finishes that are
-acceptable and satlsfactory w1th1n the pro;ect scope are consrstent throughout the

entire prOJect '

(Clarmants Exhlbrt No 7 Summary ) There 1s no evrdence to suggest that the overall pro_] ect

was so poorly perforrned that ‘the C1a1mants should be excused ﬁom allowmg the Respondent the e

: opportumty to make good falth efforts to. co~ I v',ct the defects As a practrcal matter, he could

,almost certamly make correctlons fot” consfderablyﬂes an the clarm amount sought in thls .

case The MHIC con31ders a contractor mehglble for a home 1mprovement lrcense untll the L

contractor rennburses the Fund for all momes drsbursed to a claunant, plus 1nterest See Md

create a blot on a contracto s:record and may 1mpact future busmess

These srgmﬁcant consequences warrant glvmg the Respondent a good farth opportumty

) to make reparrs The evrdence shows that the Respondent acted in good farth whrle he was
performmg the Clalmant’s home 1mprovement For example, when the Clalmants expressed
mssatlsfactron wrth the reﬁrgerator the Respondent chose and mstalled for them, because 1t was

' ' not blg enough, he retumed 1t and purchased a new one that he prcked up and dehvered The .

record suggests that the Respondent would have worked wrth the Clalmants to satlsfy them
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(49

Nevertheless, aﬂer carefully consrdermg the specrfic statutes at 1ssue, I have concluded

that the' Clarmants farlure to grve the Respondent notrce and an opportumty to cure the defects

would not bar the Clarmants from recovenng under a Fund clalm The statutes govemmg Fund

clarms contam many spec1ﬁc requrrements that Clalmants must meet Most of the: reqmrements

were covered by stlpulatlons 1n thls case The Clalmants must not be the Spouse or other '

‘ 1mmed1ate relatlve of the contractor They must not be employees, ofﬁcers, or: partners of the

contractors They cannot be rmmedlate relatrves of any employee oﬁicer, or partner of the:

contractor; The statutes hmxt the number of propertres or dwellmg pIaces potentlal clarmants
| may own.. There are. consrderatrons dependent on whether there are. State or federal actrons
pendmg re gardmg the case, and stnctures about msurance momes pard asa result of clalms

i 'ansmg out of the same- facts

The lcgrslature and the MHIC have carefully contemplated any number of factors that

O could bar recovery from the F und A clalmant who unreasonably ,rpjects good farth efforts by the
| | contractor to resolve a clarm is barred from recovenng from the Fund. Nowhere does the statute-

or the regulatlons requrre a clalrnant to notlfy a contractor of any drssatrsfactron wrth home

improvement work, and nowhere does the. law bara clalmant from recovery due to havmg failed

to notify a contractor. In tlus case, if the Clarmants planhad. worked out as they hoped, the

. property would have sold. qulcldy after the home lmprovements were completed and notlfylng

the Respondent would have been moot as the Clarmants would not have been i ina posrtlon to
have him address any of the mcomplete unworkmanhke, or. madequate home repalrs at issue:-
Havrng found that the Respondent was a lrcensed contractor and that he performed
unworkmanhke madequate, and 1ncomplete home improvement, I must determme the amount of
the Claimant’s actual loss and the amount; if any, that the Claimant is-entitled to recover. The- .

Fund may not compensate a claimant for consequential or punitive damages, personal injury,
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’attomey fees, court costs, or mterest Bus Reg § 8-405(e)(3), COMAR 09 .08. 03 03B(1)

MHIC’ s regulations prov1de three*fo_rmulas to-measure aclaunant’s actualloss-, dependmg. on.the-
status of the contract work. i me e e

+In this. case, the Respondent performed some: work under the contract and the Claimants

drd not seek to have other contractors complete or remedy that work. Accordingly; the following

formula appropnately measures the Clarmant ] actual loss “If the contractor dld work according

to the contract and the clalmant is: not sollcltmg another contractor to complete the contract the:

clannant’s actual loss" shall be the amount whlch the clannant pard to the. ongmal contractor less e

the value of any matenals or serv1ces provrded by the contractor . COMAR 09 08. 03 03B(3)(b) »

. The amount pald to the contractor for the ongmal contract was $34, 900 00. The costof

. the matenals prov1ded by the Respondent is $12 602 72 ($11 000 00 for matenal expenses and

' jOb costs plus $1 602. 72 for the apphances) Thxs brmgs us to’ $22 297 28. From -that I must

‘ deduct the value of the Servrces provrded by the contractor Tlus is where the problem anses for

the Claunants They d1d not prov1de the value of the servrces provrded by the contractor They

* have left me unable to*calculate an appropnate award e ST ; i R
" ‘The: Clarmants calculatrons of actual loss vary ﬁ'om mme in several respects. They start . ;
: wrth the bas10 prermse that matenals and _]Ob costs, plus apphances, plus labor estlmates of -
- $19 958 54 total’ $32 561 26 Based on. an mdustry standardof a 20% markup for overhead and L
, profit a reasonable homeowner and a reasonable contractor could be expected to agree on the
% ongmal contract at a pnce pomt of around $39 073 51 Mr Khtsch asserted that the Clarmants |
| overpatd for a vanety of reasons, but an 1mportant one was that he cons.ldered them to have pald ‘
4$45 500 .00 for the contract. For the reasons explamed above, I ﬁnd that the ﬁgure to. be used as

,the price pa1d for the: contract is $34 900. 00 The numbers. actually suggest that rather than

overpaymg, the Clmmants gota good bargam based on the original contract; at least on paper.
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The secondactual loss calculatron subxmtt' 1 by th almants.used the same ethOdolo gyi."f | L

| but rather than addressmg the costs to repalr the 15? 'tems from-,the December 2016 report rt

o addressechosts to bnng the seven areas of code-deﬁcrent' condrtrons on the property alleged to be o

i the fault of the Responde ."Imto code comphance Usmg $6 4, ,5.30 as the cost to correct the

1

L ‘deﬁclencres the equatron yreldedw$l4 220 85 as the amount the Clarmant belrevﬁ[

- "cons1dered therr actual loss 7 | | E

E The th1rd actual loss calculatron subrmtted by the Clarmants used the same methodology,

but comblned the costs to correct both. sets of deﬁcrencres, a total of $1 5 051 7. Runnmg these : )

7. numbers through the equatron yrelded $24 488 62 as the amount the Clarmants beheved
represented therr actual loss although they understood that Fund awards are capped at $20 000 00.‘

The problem wrth all of these calculatrons is that they attempt to defme the value of the

services provrded by the Respondent rn tenns of what it would cost to complete the scope of work

as ongrnally envisioned i in the contract. The value of the serv1ces provrded by1 the contractor is

independent of what it would have cost the Claunants to complete the contract rf that is how they

- decided to proceed. The value of the services provided by the Respondent is a number unto itself,

27
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g ,.clalm, and'

It could be much Ingher (yrelclmg a low or even no: award), much lower (mentmg a hrgher amount T

N ﬁom the Fund), or basrcally in line wrth the numbers in the Clatmants calculatlons (ad]usted as';

they would be for the 1tems 1 found not to be contamed in‘the ongmal contract), but I have no. way :

| of assrgmng a proper value based on: the evrdence before me Mr Khtsch was surely. qualrﬁed to

‘ op1ne as to the value of the servrces that the Respondent actually provrded but he dld not, nor did
the Clarmants provrde that number in any ‘'other: evrdence | |

For th1s reason, I am unable to calculate an appropnate award from the Fund and I -

r .

. recommend that no award be made . -%i "’:.-.i?"'ftf-‘-ixl.&f [ SR

PROPOSED CONCLUSION OF: LAW

________———————

T conclude that the Clatmants have falled to prove that they sustamed an actual and

" ,compensable loss, or the amount of any such loss as a: result of the Respondent's acts or ::

. ..omlss1ons Md Code Ann Bus Reg §§ 8-401 8-405 (2015), COMAR 09: 08 03 03B(3)(b)

-vOMMENDED ORDER

I RECOMMEND that the Mary : "d Home Improvement Comrmsswn

ORDER that the Maryland Home Improvement Guaranty Fund deny the Cla1mants’

ORDER that the records and pubhcatrons of the Maryland Home Improvement

" ""Commlssmn reﬂect thrs declsron ST st R 5 i st ,._;.j. '.'..‘.'fj_.‘ oo

o November 14, 2019 et
: Date Decrslon Issued o o

drmmstratlve Law Judge

KAF/cm
A _Document#182016
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PROPOSED ORDER

WHEREFORE, this 20" day of December, 2019, Panel B of the Maryland
Home Improvement Comthission apj)roves the Recommended Order of the
Administrative Law Judge dnd unless any parties files with' the Commission
: within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of ihe twenty
(20) day period. By law the parties thén have an additional thirty (30) day périod
duriﬁg which they may file an appeal to Circuit Court.

oplt Je
Joseph Tunney
Panel B :

, Chairman |
MYLAND H OME IMPROVEMENT COMMISSION
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IN THE MATTER OF THE CLAIM * MARYLAND HOME IMPROVEMENT
OF RICHARD & LESLIE MELZER COMMISSION

AGAINST THE MARYLAND HOME
IMPROVEMENT GUARANTY FUND * MHIC CASE NO. 18(90)363

FOR THE ACTS OR OMISSIONS OAH CASE NO. DLR-HIC-02-19-16989
OF CHARLES EVERS, JR. t/a * '
EVERS HOME IMPROVEMENTS
* * #* #* & * ®
FINAL ORDER

This matter was heard before an Administrative Law Judge (“ALJ”) of the Office of
Administrative Hearings (“OAH”) on August 16, 2019. Following the evidentiary hearing, the
ALYJ issued a Proposed Decision on November 14, 2019, concluding that the homeowners Richard
anoi Leslie Melzer (“Claimants”) failed to prove that they sustained an actual loss that is
compensable by the Guaranty Fund. OAH Proposed Decision p. 28. In a Proposed Order dated
December 20, 2019, fhe Maryland Home Improvement Commission (“MHIC”) affirmed the
Proposed Decision of the ALJ to deny the claim. The Claimants subsequently filed exceptions of
the MHIC Proposed Order.

On February 6, 2020, a hearing on the exceptions was held before a three-member panel
(“Panel”) of the MHIC. The Claimants we£e represented by Michael Moran, Esq. Despite
receiving proper notice of the hearing, evidenced by a signed certified mail receipt, tﬁe contractor,
Charles Evers, Jr. t/a Evers Home Improvements (“Contractor™), was not present for the exceptions
hearing. Hope Sachs, Assistant Attorney General, appeared at the exceptions hearing to present
evidence on behalf of the MHIC. The following two preliminary exhibits were offéred by AAG
Sachs and admitted into evidence at the exceptions hearing: 1) OAH Proposed Decision, MHIC
Proposed Order, and Cover letter with Certified Mail Receipts, and 2) Hearing Notice for February
6, 2020 Exceptions Hearing with Certified Mail Receipts. Neither the Contractor nor the

Claimants produced a copy of the transcript of the hearing before the ALJ, and therefore the

1of4
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Panel’s review was limited to the ALJ’s proposed decision, the exhibits introduced into evidence
at the OAH hearing, and the preliminary exhibits offered by AAG Sachs at the excéptions hearing.
COMAR 09.01.03.09(G) - (I).

In their written exceptions, the Claimants challenge the ALJ’s conclusion that their actual
loss cannot t;e calculated from the evidence presentéd at the OAH hearing. The Commission
agrees with and affirms the ALJ’s findings of fact but differs from the ALJ on how those facts are
applied to the calculation of actual loss. The Commission has promulgated by regulation three
formulas for calculating actual loss. COMAR 09.08.03.03B(3)(a)-(c). Because the Claimants are
not seeking another contractor to correct or complete the work, the ALJ appropriately used the
second formula that reads as follows:

If the contractor did work according to the contract and the claimant

is not soliciting another contractor to complete the contract, the claimant's

actual loss shall be the amount which the claimant paid to the original

contractor less the value of any materials or services provided by the

contractor.

COMAR 09.08.03.03B(3)(b). The first figure used in this calculation is the “amount which
the claimant paid to the original contractor.” The ALJ found based on the preponderance
of the evidence that the Claimants paid the Contractor a total of $45,500.00. OAH
Proposed Decision p. 9; Claimants’ Exhibit 6. Based on the plain language of the
regulation, the Commission finds that this sum is the appropriate figure to use in the
calculation, and not the price of the original contract used by the ALJ. OAH Proposed
Decision p. 15.

Per the formula, the $45,500.00 is then reduced by the “value of any materials or
services provided by the contractor.” COMAR 09.08.03.03B(3)(b). Although the ALJ

found that the Claimants proved the value of the materials, she concludes that the Claimants

failed to prove' the value of the services provided by the Contractor. OAH Proposed
20f4
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Decision p. 26-28. The ALJ noted that the problem with the Claimants’ calculation of
actual loss is that they “attempt to define the value of the services provided by the
[Contractor] in terms of what it would cost to complete the scope of the work as originally
envisioned in the contract.” OAH Proposed Decision p. 27. The ALJ ultimately
recommended a denial of the claim because, based on the evidence before her, she could
not ascertain the value of the services provided by the Contractor and therefore was unable
to calculate an appropriate award. OAH Proposed Decision p; 28. The Commission,
however, finds that the cost to correct and complete the work of the Contractor can be used
to ascertain the value of the materials and services provided by the Contractor, thereby
allowing for the calculation of an award from the Guaranty Fund.

The Claimants provided through their expert two lists of items that were allegedly left by
the Contractor in an unworkmanlike, inadequate or inéomplete state. Claimants’ Exhibits 8, 10,
and 14. The ALJ reviewed the two lists in her decision and identified those items for which the
Contractor was responsible. OAH Proposed Decision p. 17-23. The Claimants’ expert also
provided estimates for the coét to correct and complete these items. Claimants’ Exhibits 8, 10, and
14. The Commission agrees with the ALJ’s analysis as to whichlitems were the responsibility of
the Contrag:tor, and finds that the total cost to correct and complete these items, based on the
estimates provided by the Claimants’ expert, is $9,154.90.! OAH Proposed Decision p. 17-23;
Claimants’ Exhibits 8, 10, and 14. When this cost to correct and complete the work, $9,154.90, is
subtracted from the amount the Claimants paid the Contractor and agreed to pay for the job,
$45,500.00, the resulting figure is the value of the work that was provided to the Claimants by the

Contractor, $36,345.10. In accordance with the regulatory formula used by the ALJ, this value

1 $8,109.52 (Items 2-15 in Claimants’ Exhibits 8, 14) + $1,045.38 (Items 1-2 in Claimants’ Exhibit 10) = $9,154.90
' 30f4
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provided, $36,345.10, can then be deducted from the amount paid to the Contractor, $45,500.00,

to reach the amount of actual loss of $9,154.90, which in effect is the same amount as the cost to

correct or complete the work. The result adheres to the statutory definition of “actual loss” which

is “the costs of restoration, repair, replacement, or completion that arise from an unworkmanlike,

inadequate, or incomplete home improvement.” Md. Code Ann., Business Regulation Article, § 8-

401. In this case, the Claimants have proven that amount to be $9,154.90.

Having considered the parties’ arguments, the evidence in the record and the OAH

Proposed Decision, it is this 8th day of May 2020 ORDERED:

A.

m o o =

That the Findings of Fact of the Administrative Law Judge are AFFIRMED);

That the Conclusions of Law of the Administrative Law Judge are AMENDED;

That the Proposed Decision and Order of the Administrative Law Judge is AMENDED;
That the Maryland Home Improvement Guaranty Fund awafd the Claimants $9,154.90;
That the Contractor is ineligible for a Maryland Home Improvement Commission license
until the Contractor reimburses the Guaranty Fund for all monies disbursed under this
Order, plus annual interést of ten percent (10%) as set by the Commission; AND

That the records and publications of the Commission reflect this decision.

Any party has thirty (30) days from the date of this Final Order to appeal this decision to
Circuit Court.

Joseph Tunney

Chairperson —Panel .
Maryland Home Improvement
Commission
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