IN THE MATTER OF THE CLAIM * MARYLAND HOME IMPROVEMENT
OF HERBERT CAPPEL COMMISSION

AGAINST THE MARYLAND HOME

IMPROVEMENT GUARANTY FUND * MHIC CASE NO. 18(90)161

FOR THE ACTS OR OMISSIONS OAH CASE NO. DLR-HIC-02-19-03998
OF BRANDY JONES t/a *

TOWN & COUNTRY ASPHALT

* * * * * * %

FINAL ORDER

This matter was heard before an Administrative Law Judge (“ALJ”) of the Office of
Administrative Hearings (“OAH”) on May 2, 2019. Following the evidentiary hearing, the ALJ
issued a Proposed Decision on July 31, 2019, concluding that the homeowner Herbert Cappel
(“Claimant™) did not timely file his clait:n and further failed to prove that he sustained an actual
compensable loss as a result of the acts of omissions of Brandy Jones t/a Town & Country Asphalt
(“Contractor”). OAH Proposed Decision p. 7. The Maryland Home Improvement Commission
(“MHIC”) subsequently affirmed the Proposed Decision of the ALJ to deny the claim. The
Claimant filed exceptions to the MHIC Proposed Order.

On December 5, 2019, a hearing on the exceptions was held before a three-member panel
(“Panel”) of the MHIC. The Claimant was present without counsel. The Contractor did not
appear. Nicholas Sokolow, Assistant Attorney General, appeared at the exceptions hearing to
present evidence on behalf of the MHIC. The following four preliminary exhibits were offered by
AAG Sokolow and admitted into evidence at the exceptions hearing: 1) October 30, 2019 Cover
Letter for the OAH Proposed Decision and MHIC Proposed Order, 2) OAH Proposed Decision,
3) Claimant’s Written Exceptions, and 4) November 13 2019 Notice of Exceptions Hearing set for

December 5, 2019. Neither the Contractor nor the Claimant produced a copy of the transcript of
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the hearing before the ALJ, and therefore the Panel’s review was limited to the ALJ’s Proposed
Decision, the exhibits introduced into evidence at the OAH hearing, and the preliminary exhibits
offered by AAG Sokolow at the exceptions hearing. COMAR 09.01.03.09(G) - (I).

The ALJ correctly found that the Claimant’s claim was filed beyond the statute of
limitations for claims against the Guaranty Fund. The statute of limitations for such claims is set
forth in Maryland Annotated Code, Business Regulation Article (“BR’) §8-405(g) and Code of
Maryland Regulations (“COMAR”) 09.08.03.02G. BR §8-405(g) provides that “[a] claim shall
be brought against the Fund within 3 years after the claimant discovered or, by use of ordinary
diligence, should have discovered the loss or damage.” COMAR 09.08.03.02G similarly reads “[a]
claim may not be brought against the Fund after 3 years from the date that the claimant discovered,
or by exercise of ordinary diligence should have discovered, the loss or damage.” The statute of
limitations is also referenced on the MHIC Guaranty Fund claim form itself, where it states at line
1.G. that the Commission may dismiss any claim as legally insufficient if “[t]he claim is filed after
thrée (3) years from the date the claimant discovered or should have discovered the loss or
damage.” OAH Hearing Guaranty Fund Exhibit 4.

According to the ALJ, “the Claimant’s wife testified that she was not happy with the
Contractor’s work immediately after it was completed because the colors of the asphalt did not
match.” ALJ Proposed Decision p. 5. The ALJ also noted that the Claimant testified he noticed
cracking in the driveway within six months of the Contractor’s completion of the work. ALJ
Proposed Decision p. 5. Based on this testimony, the ALJ would go on to find that “the Claimant
and his wife knew of their dissatisfaction with the driveway soon after the work was completed in
June 2014. ALJ Proposed Decision p. 5. The claim form subsequently filed by the Claimant
shows that it was not received by the Commission until January 26, 2018, over three years beyond

the date the Claimant discovered the loss or damage. OAH Hearing Guaranty Fund Exhibit 4.
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Therefore the ALJ is correct that the claim is barred by the statute of limitations.

In addition, the ALJ held that the Claimant “did not prove by a preponderance of the
evidence that the condition of the driveway was due to misconduct on the part of the contractor.”
ALJ Proposed Decision p. 6. The ALJ correctly states in her decision that the Claimant has the
burden of proving the validity of his claim by a preponderance of the evidence. OAH Proposed
Decision p. 4. In order to recover from the Fund, the Claimant had to prove at the OAH hearing
that he suffered an “actual loss that results from the act or omission by a licensed contractor.” BR
§ 8-405(a). The term “actual loss” is defined in the statute as “the costs of restoration, repair,
replacement, or completion that arise from an unworkmanlike, inadequate, or incomplete home
improvement.” BR § 8-401. Therefore, the Claimant’s burden is twofold, he must first prove that
the Contractor performed an unworkmanlike, inadequate or incomplete home improvement, and
second he must prove the amount of his actual loss. The ALJ noted that the Contractor testified
that cracks could form in a driveway for many different reasons and that “a failed foundation or
tree roots are two of the most common causes.” O4H Proposed Decision p. 6. The ALJ ultimately
found that although the Claimant provided pictures of cracks in the driveway, he did not present
any evidence to show a causal relationship between the Contractor’s work and the cracking. O4AH
Proposed Decision p. 6. The contract between the Claimant and the Contractor did not provide
for the excavation of and relaying of an entirely new driveway, but instead involved the cutting
out of certain sections and the application of an overlay of asphalt over the existing driveway. OAH
Hearing Claimant’s Exhibit 1; OAH Proposed Decision p. 6. The ALJ found the Claimant’s
assertion, that because his original driveway lasted longer without cracks then the overlay of
asphalt provided by the Contractor must be defective, to be insufficient to prove that the cracks
were the result of the acts of omissions of the Contractor. OAH Proposed Decision p. 7.

The ALJ’s decision is thorough, supported by the evidence in the record and correct as a
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matter of law. Having considered the parties’ arguments, the evidence in the record and the OAH

Proposed Decision, it is this 4th day of March 2020 ORDERED:

A.

B
C.
D

That the Findings of Fact of the Administrative Law Judge are AFFIRMED;,

That the Conclusions of Law of the Administrative Law Judge are AFFIRMED; AND
That the Proposed Decision and Order of the Administrative Law Judge is AFFIRMED;
Any party has thirty (30) days from the date of this Final Order to appeal this decision to

Circuit Court.

Joseph Tunney

Chairperson —Panel
Maryland Home Improvement
Commission
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_ PROPOSED DECISION .

STATEMENT OF THE CASE
: “ISSUES -
SUMMARY OF THE EVIDENCE
PROPOSED FINDINGS' OF FACT
'~ DISCUSSION B
PROPOSED CONCLUSIONS OF LAW
' RECOMMENDED ORDER

S STATEMENT OF THE CASE

~On January 26; 2018 Herbert Cappel (Clalmant) ﬁled a clalm (Clalm) WIth the Maryland
Home Improvement Comm1ss10n (MHIC) Guaranty F und (F und) for reImbursement of
$24,794.73 in actual losses allegedly suffered asa result of a home i Improvement contract with
Brandy Jones; trading as Town & Country Asphalt (Respondent). Md. Code Ann., Bus. Reg. §§
8-401 through 8-411 (2015). On Febrnary 7, 2019, the MHIC forwarded the matter to the Office

of Administrative Hearings (OAH) for a hearing,



Thelda hearmg on May 2, 2019 at the OAH, 11101 G1lroy Road Hunt Valley, Maryland‘
Bus. Reg. § 8- 407(e) Nicholas Sokolow Assistant Attorney General, Department of Labor
A(Department), represented the Fund. “The Cla_lr_nant represented himself. Brandy Jones,
Respondent, repreeented herself. "

The contested case provisions of the Administratiye Procedure Act, the Department’s -
'hearlng regulatlons and the Rules of Procedure of the OAH govern procedure in this case.- Md.

Code Ann State Gov t §§ 10-201 through 10 226 (2014 & Supp. 7018); COMAR 09.01.03;

COMAR 28 02 01

ISSUES

1.- Did the Claimant sustam an actual loss compensable by the Fund asa result of the
Respondent’s acts or omissions?
2. If so, what 1s the amount of the compensable loss?

SUMMARY OF THE EVIDENCE

 Exhibits -
I admitted the followmg-exhibits on the Claiinant’s behalf:
CL#1, - Contract dated Apr11 26 2014 |

- CL 4 #2 Check number 745 m the arnount of $3,500.00, made- payable to Town & Country

| Asphalt dated June 5 2014 check nurnber 2829 in the amount of $400.00, made payable'to

Town & Country Asphalt, dated June 13, 2(;)14» :

CL#3.  Email between the parties, dated June 11, 15, 2017

. Cl. #4. | Four pictures of d'rivevyay (taken by the Claimant in the summer of 2016)
CL#5.  Four pictures of driveway (taken by the .Clairriant 1n the summer of 2016)
ClL #6.  Proposal from Driveways 2day, dated J anuary 19, 2018 -

CL#7.  Email between parties, dated July 25, 2017

T
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© CL#S.  Respondent’s response 0 complain, dated August 28,2018

| CL9. Bl bt s, did Al 5, 24,2014 Tovn & oty Propsa!

~CL#10. Dominic’s Paving Proposal, undated

" Notice of Hearing, dated March 18,2019

. Respondent’s Licensing History

© GF#4.  Letter from MHIC to Respordent, dated February 2, 2019

. The Respondent did not offer any documenis for admission into evidence. -

- TheClalmant té‘Sti.ﬁed“'érid';ibj'l_'ejsent'e'dj the _tééﬁmény 'bf_vl_ﬁ's w1fe,V1v1anCappel :
The Respondent testlﬁed on her ownbehalf PR
‘Thie Fund did not present any witnesses... -~

~ 'PROPOSED FINDINGS OF FACT :

I find the fdlldwing facts-b’yﬂla preponderance of the _evidehc¢:- S

L. At a"lll_times‘-"'ré'_'l"ew'l'/é_hf .tdf_‘the_ sub_]ect Of thlS hearmg, the R¢Spontiént was a licensed
home improvement contractor underMHIC hcensenumber 92196

2. On or abOuthpril 26, 2014,the Clairﬁant' and the Respondent entered into a .
contract to saw cut and remove certain areas. of the existing driveway and then overlay the entire

driveway with two inches of 9.5 mmi. asphalt and power roll to compact the asphalt.

! There was extensive testimony during the hearing about whether changes the Claimarnt wanted incorporated into
the contract were incorporated.” Specifically, the Claimant testified that he sent changes to the Respondent (second
page of Cl1. #9) and he believed this document was part of the contract. The Respondent testified that the only
contract was the one in which the Claimant’s name and April 26, 2014 (CL. #1) appear. Cl. #1, which is dated and
signed, is the only contract as it does not appear the Respondent accepted or signed the Claimant’s proposal (CL #9)
which misstates the Respondent’s name as Brandon Jones. '

3




9 @

3. The cost of the contract was $3,900.00. The Claimants paid the contract price 1n
full. '

4 | The work beganion June 1, 2014: The driveway area was very large and-asphalt
had to be delivered in more than one trip. After part of the asphalt was delivered, the supplier
(not the Respondent) had a breakdown of its eqniprnent and the nextﬁhatc'h of asphalt was not

delivered for approximately three days. The Respondent ﬁnishedth'e__WOrk' on'approximately

June 5, 2014; hnmediately after the_ work was comipleted, the Claimant’ s:wi'fefnoti'ced that the

color of the asphalt did not match:

S. ____:'_‘_‘_Appro)rimately‘ sixfrnonths after the work was completed, the. Claimant and his
wife noticed cracks in the driveway.
6. Ona date unknown, the Claimant contacted the Respondent and complained

about the cracks The Cla1mant and Respondent commumcated to try and resolve the problem.

i ,_.;The Respondentagreed to supplxthe labor and redo the dnveway 1f the Clalmant would pay for me

the matenals the Clannants refused
7.+ Thecracks became blgger- and longer. -
8. The Clalmant ﬁled a complamt thh the MHIC onJ anuary 26, 2018.

DISCUSSION

In thls case, the Clalmant has the burden of provmg the vahdlty of the Claim by a

preponderance of the ev1dence Md Code Ann Bus. Reg §8 407(e)(1) (2015), Md..Code Ann

State Gov’t §1O 217 (2014) COMAR 09 08 03 O3A(3) “[A] preponderance of the evrdence

means such evidence which, when considered and compared'w1th the evidence opposed to it, has

more convincing force and produces.. . . a belief that it is more liker,true_' than not true.”

Coleman’y. Anne Arundel Cty. Police Dep’i, 369 Md. 108, 125 n.16 (2002) (quoting Maryland

Pattern Jury Instructions 1:7 (3d ed: 2000)).



'An owner may recover compensatlon from the Fund “for an actual loss that results from T

2 :_fran act or omrss1on by a_hcensed'contractor o Md_'_ Code Ann Bus Reg § 8 405(a) (2015)2 see o

_damage i Md Code Ann' Bus Reg § 8 405(g) (2015) Th 1a1mant testlﬁed that he notlced

: ',,-the crackmg in the dnveway w1th1n srx months after the “espondent completed the work

Further the Cla1mant’s wrfe testlﬁed that she was not happy thh the work nnmedlately aﬁer 1t

r _. ';-'was completed because the colors of the’ asphalt drd not match The Clalmant testlﬁed ithat he

s -8 ._--}'was hoplng to resolve the complalnt wnh the Respondent contractor w1thout needJng to'ﬁle a

claxm He further argued that the Respondent was actmg m bad falth so the three-year statute of | S

llrmtatlons would explre before he had a chance to- ﬁle hlS complalnt Although 1t is clear from
.the test1mony and the documents that the partles were trymg to resolve the d1spute the Claunant
‘has not presented sufﬁcrent ev1dence to prove that the Respondent was actrng in bad farth to.
prevent the Clalrnant from ﬁlmg a clann As the Clalmant and hlS w1fe knew of the1r
d1ssatrsfact1on w1th the dnveway soon atter the Work was completed in June 2014 the c1a1m was

not tnnely ﬁled in January 201 8.

2 Unless otherwise noted, all references to the Busmess Regulat1on Artrcle hereln cite the 2015 Replacement
Volume of the Maryland Annotated Code. '

3 The Claimant repeatedly stated that he expected Scott Jones to appear because all of the work Wwas done by Mr.
Jones-and he had conversations with Mr. Jones about the work and any possible remedies. However, Ms, Brandy
Jones is the licensed ‘contractor and she is listed in the public records with MHIC as the holder of the license and she
is listed on the contract. Therefore, the Claimant should not have assumed that Mr. Jones would be present for the
hearing without requesting a subpoena be issued to compel his attendance. Furthermore, Ms, Jones testified without
contradiction that she has extensive experience working in paving, first with her father’s business, and now with her
husband.
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Even if the claim was timely ﬁled“,the Claimant did not prove by a preponderance of the
evidence that the condition of the driveway was due to misconduct on the 'part of the contractor.
The Respondent testlfied thiat dué to the size of the driveway, there would have to be at least two
seams.” She further test1ﬁed that due to events outside of her control; they had to use asphalt that
was dehvered days apart. and from different lots, whrch resulted in different colors. . The contract
that was agreed to. by the parties (Cl. #1) does not specify the color of the asphalt or even the size
of the overall area of the drlveway

: The Claunant d1d present prctures of the cracks in n the dnveway (Cl #4 #5) In addltlon

he taped to the p1ctures a “tassel” from a nearby tree that he testrﬁed got stuck in the cracks of

the driveway because they were so big. Although the cracks were obv1ous from the plctures the
Claimant did not present any testimony or other evidence to establish that the Respondent § poor

workmanship was- the cause of the cracks. In COntrast "the 'Respondent testiﬁed th:at: thef.Contract :

- ;:;.-:that sheentered 1nto ‘with the (_llan_nant was not for excavatron of_ the complete drrveway P

Instead the contract speclﬁed that parts of the dnveway (near the front of the garage walkways
street and side of the »house)‘would be removed and then an ¢ overlay-”-‘would be installed on top

of the ex1st1ng driveway. (composed of two 1nches of 9.5 mm asphalt) Further the Respondent-

_testrﬁed that dnveways can crack for many dlfferent reasons:. a fa11ed foundatlon or tree roots

are. two of the most common causes. The Respondent testlﬁed that dnveways are composed of -

three layer's of materrals but the contract she‘ had with the:.Clalmant did not provrde for remoyal, 3

of the foundatron but to cut out certain areas where the driveway had falled and cracked and then -

fillin wrth asphalt and resurface F1nally, the Respondent noted that the Proposals from
Drlveways 2day (Cl #6) and Domrmc ] Pavmg (Cl #lO) were for excavatron and removal of the
entire driveWay, which 1s reﬂected_ in the proposed p_nceswhrch were twice and six times more

than what the Respondent charged.
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The Clalmant d1d not present any evrdence to demonstrate a causal relatlonshrp between
the Respondent s work and the crackmg It is msufﬁment for the Clarmant to merely assert that

because hrs prev1ous drrveway lasted for a much longer t1me w1thout cracks the asphalt 1nstalled_

-'by the Respondent over the ex13tmg drlveway surface must have been defectlve As the Clalmantf
= has not met hrs burden of provmg that the Respondent performed 1ncomplete or unworkmanhke

_ Work he 1s not entltled to compensatlon from the F und

PROPOSED CONCLUSIONS OF LAW

I conclude that the Clalmant d1d not tlmely ﬁle hrs cla1m and is barred from recovenng
from the Fund Md Code Ann Bus Reg § 8- 405(g) (2015)

. I further conclude that the Clalmant has falled to prove that he sustamed an actual and

‘compensable loss asa result of the Respondent's acts or omrss1ons Md Code Ann Bus Reg

f§§ 8- 401 8 405 (2015)

RECOMMENDED ORDER

I RECOMMEN D that the Maryland Home Improvement Comm1ss1on

ORDER that the Maryland Home Improvement Guaranty Fund deny any award to the
Claimant; and_

ORDER that the records and publications of the Maryland Home Improvement

Commission reflect this decision.
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PROPOSED ORDER

WHEREFORE, this 13" day of November, 2019, Panel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

%a. Z ﬂ Z .gz.
Michael Shilling ‘5'
Panel B

MARYLAND HOME IMPROVEMENT
COMMISSION







