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STATEMENT OF THE CASE
On December 18, 2018, Daniel and Lyn Rutkoski (Claimants) filed a claim for
reimbursement with the Maryland Home Improvement Commission (MHIC) Guaranty Fund
(Fund). The claim was for actual monetary losses in the amount $3,500.00, allegedly suffered
due to the acts or omissions of Timothy Powell (Respondent), t/a Powell Contracting Company,

Inc., under a home improvement contract for a project at the Claimants’ residence. Md. Code

Ann,, Bus. Reg. §§ 8-401 through 8-411 (2015).! On June 5, 2019, the MHIC ordered that the

! Unless otherwise specified, all references to the Business Regulation Article are to the version contained in the
2015 volume and 2019 supplement.
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oo The contested case. prov1srons of the: Admmlstratlve Procedure Act, the Department’

Clalmants should have a hearmg to estabhsh the1r ehgrbrhty for an award from the Fund. On
June 7, 2019 the MHIC forwarded the matter to the Office of Admmxstratrve Hearings (OAH)
for a hearing. -

On September 4 2019, I conducted a heanng at the OAH in Hunt Valley, Maryland Md'.
Code Ann., Bus Reg § 8- 407(e) The Clalmants were present and represented themselves
Shara Hendler, Assrstant Attomey General Department of Labor (Department), represented the -

Fund Nelther the Respondent nor anyone authonzed to represent the Respondent appeared. -

'After wa.rtmg ﬁﬁeen mmutes, durmg whlch tlme the Respondent st111 falled to: appear, L.
proceeded w1th the heanng m the Respondent’s absence 3 Code of Maryland Regulatlons

(COMAR) 23 02.01 23A i

_ hearmg regulatrons, and the Rules of PrOCedure of the OAH govern procedure Md Code Ann

State Gov't §§ 10-201 through 10 226 (2014 & Supp 2019), COMAR 09. 01 03 and 2 28 02. 01

ISSUES

1 D1d the Clalmants sustarn an actual monetary loss compensable by the F und asa

result of the Respondent’s acts or omlssrons, and 1t s0 ‘

: 2 What is the amount of the Ioss?

2 On July 1 2019, the. Maryland Department of Labor, Llcensmg & Regulatron became the Department of Labor. .
3-The OAH issued a Notice of Hearmg to the parties at their addresses of record. The Claimants’ and Respondent’s

* copies of the notice were sent via first class mail and certified mail-return recelpt requested. The certified mail copy
“of the notice sent to the Respondent was returned to the OAH by the Unitéd States Postal Service as undeliverable -

because it was unclaimed. The first class mail copy of the notlce sent to the Respondent was not retumed to the
OAH by the postal service.
4 Apphcable law permits me to proceed wrth a hearmg in a party’s absence if that party faxls to attend after recelvmg

vproper notlce COMAR 28.02.01.23A. 1 determmed that the Respondent recelved proper. notice:

2 .



 SUMMARY OF THE EVIDENCE e
1 adm1tted the followmg exhlblts5 for the Clalmants

P .~,CL Ex. A A'Contract January 2‘7 2018 w1th attachments SR

CL Ex B " Cecil County MD Bu11d1ng Penmt 1ssued March 9 2018

o * +,; with attachments ‘- R
: .{CL Ex C iDouble E Constructlon LTD Proposal May 1 2018 wrth attachments ‘

4 ‘I adm1tted the followmg exh1b1ts for the Fund
'Fund Ex 1: The MHIC’s Hearmg Order 1ssued June 5, 2019
Fund Ex. 2: .. The OAH’s Noticé.of Hearing, issued June 24, 2019 S
kFund Ex 3 ‘Home Irnprovement Claim Form, December 10 201 8 recelved at the '
. "MHIC on Décember 18, 2018 L
Fund Ex 4 The Respondent’s MHIC Llcensmg Hlstory, pnnted August 6, 2019
The Respondent d1d not subnut exhlblts - | |
Testlmony ' o |
Damel Rutkosk1 testlﬁed for the Clalmants The Fund d1d not present w1tnesses
PROPOSED FINDINGS OF FACT
I ﬁnd the followmg facts by a preponderance of the ev1dence
1. At all relevant tlmes, the Respondent was a home 1mprovement contractor hcensed
by the MHIC.
2, On January 27 201 8 the Clalmants entered into a contract (Contract) with the
Respondent for the Respondent to construct an 18’ x 14’ addltron to thelr res1dence in North
East Maryland (Property) Under the Contract the Respondent was responsxble for securmg all

required permits and working wrth the utlhty company to properly mark the locatron of gas and

power lines.

3 CL Exhibits D and E were offered, but I sustained the objections to their admission. I retained them to preserve
the record, but I have not considered them in rendering this Proposed Decision. -
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R that whxle he had secured_th ’

3. Within the nev's‘_/f{addition, the Respondent was also: to construct a new bedroom and

bathroom, to include the installation_ of a new closet, and the installation of new bath_room fixtures

and tiles.

4. The total Contract pnce was: $28 530 00 to be pard in mstallments as follows
$3, 500 00 due upon the srgmng of the Contract $5 000 00 due on the ﬁrst day of work $4 500 00

due when the addmon s roof was completed $5 000 00 due at the t1me of the rough-m 1nspect10n

| 'v$4 000. 00 due when the 1nter10r walls were prlmed $3 800 00 due when trades were completed

and the balance of $2 730 00 due on ﬁnal 1nspect10n and approval

o 5, Under the Contract ‘once work commenced it would take approx1mately srx weeks :

R ,i.‘;..,.._,'. et s RV T N Y. »:..t

RN

to 'complete |
. .s' 6‘ o Lyn Rutkosk1 pald the: $3 500 00 depos1t to the Respondent V1a check on January

27 2018 The Respondent presented the check to the Clalmants bank for payment on J anuary ‘

30201800 S
""" i .7 . The Respondent never performed any work at the Property under the Contract
SRR "~ 8. On or around March 12 2018 Danwl Rutkoskl sent a text message to the

o the Respondent he Would call the Respondent on_Sunday

- Respondent askmg the Respondent to call hxm so they could dlSCllSS the pTOJec - “‘ff%j%*x S

| 9 On March 15 2018 the Respondent replled to Mr Rutkoskl’s text and adwsed

ecessary perm1ts he was “busy trylng to ﬁmsh thmgs up by

_Apnl ” (CL Ex A p 4 ) and he would be avallable to talk on Sunday 6 Mr Rutkoskr adwsed |

1'0. : The Clalmants left two vo1cema11~messages for the Respondent on Sunday, March N

18,2018, nelther of whlch recelved a response from the Respondent On March: 20 2018 Mr

¢ March 18, 2018 was the Sunday immediately subsequent to Thursday, March 15, 2018.
. L



Rutkoski texted .the 'Respondent to advise he had--left t/oicemail- vrnessagesonfl\-/la‘rcl'l 18,2018

with no response and that- as of March 20, 2018 the Respondent s v01cema11 inbox was full

| 11. Aﬁer March 15, 2018 the Respondent: d1d not reply to any of the text or v01cema11
' messages left for h1m by the Clannants during the remamder of March 201 8
< 12,000 On.Apnl; 12, 201 8, ‘Mr. Rutkoskl texted the Respondent' and citing, the Respondent’s

non-responsweness to multlple telephone calls text messages, and emaxls, advised the Respondent
 that the Clannants were cancellmg the Contract and asked the Respondent to reﬁmd the $3 500 00

deposn

13, bn April 13, 2018, the Respondent replied to Mr. Rutkoski via text message and.-

advised, “I'll take out my expenses and send you & check.” (Id;)':s-- o 3

, .- 14. . The Respendent never refunded the'deposit to.the Claimants. =
| : DISCUSSI.ON,;
In this case,'the Claimants have the burden of proving the validity of the~Clairn by a
* preponderance of the evidence. Md: Code.Ann., Bus. Reg. §8-407(e)( l); de.‘ Code Ann., State
Gov’t §10-21,?.;(201:4);:‘C0_MAR.'.09.(’)8.03.03A(3).-~~ “IA): preponder'ance of the evidence means. - :
such evidence which, when considered and compared with the evidence opposed to it, has more
convincing force and produces . . . a belief that it is more likely true than not trne._’?: Colemart V.
Anne Arundel Cty. Police Dep’t, 369 Md. 108, 125 n.16 (2002) (quoting Maryland Pattern Jury
Instructions 1:7 (3d ed. 2000)). Under this standard;'if the supporting and opposing evidence is
evenly balanced on an issue, the ﬁnding on that issue must be against: the party who bears the
burden of proof, Id. |
An owner may recover compensation from the Fund “for an actual loss that results from

an act or omission by a licensed contractor.” Md. Code Ann., Bus.‘Reg. § 8-405(a); see also

COMAR 09.08.03.03B(2) (“actual losses . . . incurred as a result of misconduct by a licensed



cont'ract_or”).' “‘[A]ctual loss® means the costs of restoration, repair, r'eplacement, or completion

that arise from an unWorkm‘anlike,»inadequate, or incomplete home 'improvement.?’ Md. Code . -

' An'n.', Bus. Reg. § 8-401. -'After consideringv the .evidence,'I find the Claimants are eligihle for an

award from the Fund.

The ev1dence demonstrates the Respondent abandoned the proj ject. He d1d SO w1thout

. prov1dmg the Claimants any explanatlon, desplte the fact that the Clannants pald the. requlred
-'v.depos1t due upon the s1gmng of the Contract Claimant Daniel Rutkosk1 reached out to the
' Respondent multlple tlmes inan effort to obtam a status update, and he was clearly receptlve to. ‘

‘an explanatlon for a bnef delay When the Respondent 1mt1ally adv1sed that he was txymg to .

ﬁmsh other _]ObS and clear h.lS work calendar so he would be avallable to work on. the pl’O_]eCt

: startmg in Apnl 201 8 M Rutkosk1 was sat1sﬁed with that. response It was not unt11 several

" more weeks passed well into. Apnl 2018 w1th no further updates from the Respondent that the

» Clalmants declded to termmate the Contract and request a refund of the depos1t. Desplte

L pronnsmg to prov1de a refund after deductmg any expenses,7 the Respondent faxled to do SO.

o The Respondent’s abandonment‘of theprOJect‘ and hls:fallure to refund,th‘e deposrtls conduct

’ award from the Fund

Havmg found ehglblhty for compensatton, I must determme the amount of the

Clalmants actual loss and the amount 1f any, that the Claunants are ent1tled to recover

' The Fund may not compensate a clatmant for consequentlal or pumtlve damages, personal

mjury, attorney fees, court costs, or xnterest Bus Reg § 8-405(e)(3), COMAR 09 08 03 03B(l);

7 The Claimant produced evidence demonstratmg the Respondent pald $285 00 in fées for two perrmts issued by the
Cecil County Government. See CL Ex. B. Idraw the reasonable inference that the permit fees are the “expenses”
the Respondent-would have.deducted from the deposit had he ever bothered to actually provide the: Claimants: ‘with a
refund. However, I find the permits do not have any value to the Claimants and as such, the cost of the permits

should not be deducted from their claim. - :



MHIC’s regulatlons provrde three. formulas to 'measure a clarmant’s actual loss, dependlng on the |
status of the contract Here, the Respondent abandoned the Contract without doing any work
The followmg formula appropnately measures. the Clalmants actual loss “If the contractor |
aba.ndoned the contract wrthout domg any work the claunant’s actual loss shall be the amount
whlch the clalmant pald to the contractor under the contract » COMAR 09 08 03 03B(3)(a) The }
Clarmants presented evrdence demonstratlng that upon srgmng the Contract they pard the

Respondent the $3 500 OO deposit via a check wntten by Lyn Rutkoskl The Respondent cashed o

- the check on January 30,2018. (CL Ex A p. 3. ) Then, the Respondent abandoned the ]Ob

The Busmess Regulatlon Artlcle caps a clalmant’s recovery at $20, 000 00 for the acts or
omissions of one contractor and provides that a clmmant may not recover more than the amount
paid to,the contractor agamst whom the. claim is filed.. Bus. Reg § 8-405(e)(1) (5),,COMAR
.- 09.08.03.03B(4), D(2)(a). In this case, the Claimants’ actual loss is less than $20 000.00. They
are entitled to an award from the Fund in the amount of $3,500.00. .

PROPOSED CONCLUSION OF LAW

Based on the. Proposed Findings of Fact and Discussion,I conclude as a matter of law the
" Claimants have sustained an actual and compensable loss of $3,500.00 as a result of the
Respondent’s acts or omissions and they are entitled to an award from the Maryland Home'
Improvement Commission’s Guaranty Fund in the amount of $3,500.00. Md. Code Ann, Bus.
Reg. §§ 8-401, 8-405 (2015); COMAR 09.08.03.03B(3)(a). .

RECOMMENDED ORDER

I RECOMMEND the Maryland Home Improvement Commission:

'ORDER that the Maryland Home Improvement Guaranty Fund award the Claimants

$3,500.00; and



ORDER that the Respondent is ineligible for a Maryland Home Improvement
‘Commission license untrl the Respondent reimburses the Guaranty Fund for all momes disbursed
| under- this Order; plus annual 1nterest of ten peroent _(10%) as set by the Maryland Home
Improvement Comrmssmn, and L o '~, . |

ORDER that the records and pubhcatlons of the Maryland Home Improvement
L Commlssmn reﬂect.thls decision. N Sl gn atu re on F| l e

" November 22,2019

Date Decision Issued - B LatonyaB %ﬁan : | / =)
T et PN Admnnstratlve Lanudge T |
LBDlcmg . T o | ____/ -
CHIS3ST o o - //

-

.8 See Md. 'Code‘Ann., Bus. Reg. § 8-410(a)(1)(iii) (2015); COMAR 09.08.01.20.



WHEREFORE' this zﬁddhj; bffaﬁ’tia&,'

" Home ImprovementCommtsswn approves th' Recommended Order of the

Admlmstmtzve Law J"dge and unless any P‘"‘ tleSf les w:th the Comm:sszon R

""2'0'20’;P}z‘hélfob'f"ihéM;ijstahaii" el

wzthm twenty (20) days of thzs date wrztten exceptlons and/or a request 1o present o .

- arguments, then thzs Proposed Order wdl become f nal at the end of the twenty

.. (20) day pertod By law the parttes then have an addzttonal thzrty (30) day pertod _

durmg whtch they may f le an appeal to Ctrcutt Court

. A_RobertAlttert
Panel B:. ‘
JlIARYLAND HOME MROVEMENT
COMMISSION
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