IN THE MATTER OF: # IN TH!B
MATTHEW FEIN, et al. * CIRCUIT COURT
| | * FOR
N BALTIMORE COUNTY
* Casc No.: 03-C-18-007756
*| W * - % ¥ % * * * * * %
ORDER
On August 3, 2018, Petitioner, Frank Ambrosino, through counsel, filed a Petition for
Judicial Review. (Paper 1000): On:October 17, 2018, Réspondent, Maryland Home Improvement
mission, through counsel, filed a Monon to Dtsmiss (Paper 2000). A hearing was scheduled

beﬁ?re ‘this Court for January 25, 2019.

On January 24, 2019, counsel for Petitioner submitted a letter to this-Cou;'t agreeing to
the ;dismissal of .the pending Petition for Judicial Review (Paper 5600). In light of Petitioner’s-
January 24, 2019 correspondence, it was mutually agreed upon that no parties were to appear
bef’:?re this Court for the Jariuary 25, 2019 hearing. —

In consideration of the papers presented, it is this _’__‘_?__ day of February 2019, by the
Cirpuit Court for Baltimore County, hereﬁyr

ORDERED, that Respondent’s Motion to Dismiss (Paper 2000) is hereby GRANTED.

Signature on File

R

Micked J. Norm udge
Circit Court for Baltimore County

Cle rk, please docket only. Copies have been provided to:

|




Stacie D. Trageser, Esq., 2215 Ellen Ave,, Baltimore, MD 21234
At rney Jor Petitioner

Nicholas C, Sokolow, Esq., Assistant Attorney General, Office of the Attomey General

Department of Labor, Licensing and Regulation, 500 North Calvert St., Suite 406, Baltimore,
21202

rney for Respondent .
Mlmew Fein, 5426 Marsh Hawk Way, Columbia, MD 21045
Respondent

Court File
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;!NTEEMATI‘ER OFTHECLAIM * BEFORE LATONYA B. DARGAN,
| * AN ADMINISTRATIVE LAW JUDGE
* - OF THE MARYLAND OFFICE

* OF ADMINISTRATIVE HEARINGS

IMPROVEMENT GUARANTY FUND *,

FOR THE ALLEGED ACTS OR *

OMISSIONS OF *

FRANK AMBROSINO, *

T/A ADDmONé ETC;, LLCy s OAH No.: DLR-HIC-02-17-32263
.RESPONDENT *  MHIC No.: 17 (75) 685

g * * *- * % D * * ] % * *

PROPOSED DECISION

STATEMENT OF THE CASE
ISSUES .
SUMMARY OF THE EVIDENCE
PROPOSED FINDINGS OF FACT
DISCUSSION
PROPOSED CONCLUSIONS OF LAW
RECOMMENDED ORDER

STATEMENT OF CASE

On March 15, 2017, Matthew Fein and Svetlana Sotchenko (Claimants) filed a claim with

thq Maryland Home Improvement Commission (MHIC) Guaranty Fund (Fund) for reimbursement

8,600.00 in actual losses allegedly suffered as a result of a home improvement OOM with
hk Ambrosino, trading as Additions Etc., LLC (Respondent). On October 2, 2017, the MHIC

o md the Claimants should have a hearing to establish their eligibility for an award from the

1 Svg’dana Sotchenko’s name was misspelled as “Svetanna Sotchenko® on the transmittal form sent to the OAH by
the MHIC as well on as several other documents. .



Fund, and forwarded the matter to the Office of Administrative Heaxi;;gs (OAH) on October 10,
007 0 |
On Februaty 6, 20181 conductgci e hearing at OAH heddquarters in Hunt Valley,
Maryland. M’du Code Ann., Bus. Reg. § 8—407(6)‘(2015). The Claimants rep;'esented th‘em‘se!ves.
Eglc B. London, Ass1stant Aﬁomey General, Department of Labor, Licensing, and Regulatlon
(DLLR), represe:rted the Fund. StacieD Trageser, Esqmre, represented the prondent, who was
poset. B |
The contested case prdyisions of the Adminis_tféitivel’rocedure Act, the DLLR’s hearing
regulations, and the Rules of Prooedure of theOAH govern procedure. Md. Code Ann;; State
- _— %’t §§ 10-201 ﬂn’ough 10—@6 (2014 & Supp. 2017); CQ,de of Maryland Regulations
.. (COMAR) 09.01.03; COMAR 28.02.01. A
. 1 bid the Claimants sustain an;actu'alfl(iss cqmpéﬁsabie by the Fund as a result of
. the Respondent’s acts or omlssnons, and .
L 2. Ifso, whatis the amount ofthat loss?
| SUMMARYO EVIDENCE
" Ladmitted the following 'é;ﬁibit;%x{ o Cluimants bebalt .+
€LEx.A.. - Propotd, Apil 14,2016 | '
o EcB.  Copies of cashed checks
.+ CL Ex C. _Photographs, N?yember-.:2016.

- CLEx.Di . Curriculuin Vitae, CraigJ. Kripas -
-CLEx.E,  Estimate; All About Water Proofing, Inc., February 22, 2017
The Respondent did not submit any ‘exhibits. :
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Teltimony

I admitted the following exhibits on behalf of the Fund:
Fund Ex.1  Notice of Hearing; November 21, 2017
Fund Ex.2 . ‘Hearing Order, October 2,2017

| PundEx.3 'ELwenmngmfonnauon,pnntedFebmaryS 2018 .

'Find EX. 4- | Home Improvement Claini Formi, March 15, 2017
Pind Bx.5 Letter from the MI-IIC totheR,espondent, June 5, 2017

The Clmmants testified and presented the testimony of Crmg J. Kripas, All About Water

Préoﬁng Inc., whom I accepmdas an expert-in waterprooﬁng

The Respondent testified and did not prcsent other witnesses.
The Fund: dld not present any witnesses. -
- PROPOSED FINDINGS OF FACT
-~ I find the following by a preponderance of the evidence:

~ 1."  Atall televant tines, the Respondent was a home improvemént contractor licensed.

| by fhe MHIC.

2. OnAptil 14, 2016, the Claimants entered into a contract with the Respondent for

h:l to waterproof the basement at the Claimants® residence in Parkville, M’aryland (Property).

contract iricluded excavation of the extenor foundauon wa]]s, mstallauon of drain tile,

installauon of sump pumps, grading of the surroundmg yard, cleaning, and disposal of all debris.

$3

Unger the contract, work would begin on Apnl 14, 2016.: A completion date was not specified.

3. The original agreed-upon contract price was $7,500.00.
4, The Claimants made two payments-to the Respondent totaling $7,000.00:a

000.00 payment on April 18, 2016; and a $4,000.00 payment on June 22, 2016.




5. éemeen April 14, 2016 end.June 2016, the. Respondent worked at the Property, to

include some excavating of the yard and around the foundation walls. -
6. The. \Res.pondent stopped working at the Propertv sometime m June 2016

: mstall two sump. pumps; complete the gradmg of the yard and clear the yard of debris after work'

opped in June 2016

. -'8 —From Jate June-2016 ﬂaroughNovember2016 watermﬁltratedthe Property mthe-

basemeni area;. causmg damage

Respondent approxxmatelyrthmy tnnes to notify the Respondent -of ﬂre continued water

tranon issue and to request he return to the Property to fix the ongomg water mﬁltratron
'I'he Respondenr finally ret\md the Clalmants’ ealls sometune in mrd—November 2016
C10., I mld-November 2016, the Claxmants and the Respondent met at the Property to

the work necessary to permanently waterproof the Property

': 11. : Shortly after the mrd-November 2016 meetmg, the Clmma.nts sent an email to the

- Respondent to"conﬁrm the Respondent wonld perform the work agreed upon at.the meetmg. S

-eore

The Respondent retumed to the Property one time i m November 2016 and R

pe rformed some of the work on the'list. HoWever, the Respondent chd not retum after November

- 2016 and he did not complete all the nems on the mu’mally agreed-uponhst.

13, From November 2016 thmngh February 2017, the Property contmued to -

expenence watet mﬁltranon lssuee in the basement.
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1. The Respondent did nat-perform the follomng work oalled for under the coniract '

A From late June 2016 through November 2016 the Claunants.attempted to eonteot. .

'denhfy the water mﬁltratton issues. The Respondent agreed to retumto the Property to ﬁmsh '
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i 14 InFebrumy 2017, the Clamants hlred All Abom Waterprooﬁng, Inc (AAW) to-

_ petlform the waterprooﬁng WOrk at the Property

...... CmgKnpas ofAAWinspectedthe PropertyonFebtuary 17 2017 Attheume-

mspeotlon, water mﬁltratton was ptesent. Mt Knpas noted that the foundatlon wans did'

show evzdence of waterprooﬁng preparatlon N .’,-’ ‘;.f-; e
-16. ‘ -*AAW mstalled anmtenor management system, exoavated around the basement .

: foxmdanon walls, mstalled a dram, pom'ed oonorete, completed the gradmg of the yard, mpaned
. the basement stmrwell, and treated the fomdanon walls with ftmglclde All thetwork performed _

.

by ﬁw w:fh the: excephon of the apphcaﬁon of fungieide, was withmthe scope ofthe

ts’ ongmal contract thh the Respondqnt.
B 17 Smce AAW oompleted all work, the Claunants have not expenenced any water

| iqﬁlu'aﬁon issues-at the Property: "

18: - The Claimants paid AAW‘$7,100.00t6 waterptoof the Property. -
~+ .+ DISCUSSION:

‘ -l}egal'Framevgt‘irk."‘ - - S el p L

The Claimants have the burden of proving the validity of their claim and their entitlement
an award from the Fund, and'to do:so by a préponderance of the evidence: Md. Code Ann.,

Stite Gov't §10-217.(2014); COMAR 09.08.03.03A(3). “[A] preponderance of the evidenre::
megns such evxdence ‘which, when considered and compared with the evidence.opposed to it, has
mgre convincing force and produces ... . a belief that it is more likely true than not true.”"

* Cdleman v. Anne Atundel Cty. Police Dep't, 369 Md. 108, 125 n.16 (2002) (quoting Maryland

attern Jury Instructions 1:7 (3d ed. 2000)). -

 AAW is a MHIC-licensed contractor.




An owner may. reeover compensanon ﬁ'om the Fund “for an actual loss that results from
an act or omission by a lrcensed contractor.” Md. Code Ann Bus Reg § 8-405(a) (2015), see
also COMAR 09.08.03 038(2) (“actual losses. .. ‘mcurred as aresult of mrsconduct bya

li e contractor”) Actual loss “means the costs cf restoranon, reparr, replacenent, or

co pleuon that arise: ﬁ'om an unworlonanlike madequate or mcomplete home xmprovement »

Md., CodeAnn. Bus Reg. § 8-401 For the followmg reasons, I ﬁndthatthe Claimants have
""'Provenehglbxhtyfor compensatlon. ' A.l'Z S i e S Lo e
;IﬁeMentwftheCase . N : .

' There isno dtspute the Respondent was ahcensed home nnprovement contractor at all-* : g '
i "rebvantumes and itis nndtsputed the Clmmnnts made payments to the Respondent in a manner |
'. nsisterit w1th the contract. Claxmant Fein testxﬁed the final $500 .00 was,notpard because the
~ ‘water mﬁltratton problem at the Property continued aﬁer the ReSpondent stopped work '
The Clmmants argue the ReSpondent failed to ﬁx the water mﬁltranon problem at the

o Property despite that bemg the reason they }nred hnn. Under the contract, the Respondent was
| to watetproof the Property and, thus, stop ﬁn'ther water mﬁltmtion. Accordmg to the Clalmants,
" "w contmued to mﬁltrate the Property s foundat:on, causmg damage to the interior of the o
~ ho me 8 basement, aﬁer the Respondent stopped work in June 2016 The Respondent does not
_'drspmethatwater continued to mﬁltrate the basement afterJune 2016
The Claimants. further argue.the Respondem’s repairs to the Property were madequate

and mcomplete They. contacted the Respondent approxrmately thn'ty times hetween June 2016 .

antl November 2016 to advise hnn the Property contmued 1o experiénce: water mﬁltratron. They
were ﬁnally able to reach the Respondent, w]nch led to 8 meenng in November 2016 -at wh1ch
tnne the Respondent mspected the Property Aecordmg to the Clmmants during that meetmg the

3 Unless otherwnse noted, all references to. the Business Regnlation Atﬁcle hereinaﬁer cite the. 2015 Replacement
Volume ot' the Maryland Annoteted Code. - . .
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Hes mutually agreed the Respondent would retum to the Property to fix the ongomg water -

itrauon issues so water no longer seeped:; mto the basement or any other area of the Property

The Respondent conceded he observed water damage at the Property during the November 2016

meftin 3 andhe agreedtoremmto ﬂxtbeexrsﬁngrssues
The Respondentteshﬁed heret:umed to the Property to address the oontlmnng water:
ltratxon issues;, but he was unable to complete the agreed—upon repairs during the wmter

mtjths because of low, temperatures I was not clear from ﬂae Respondent’s teshmOny ifbe -

ever communicated to the Claimants that he drd Dot retum to the Property. dunng the rest of-

No ember2016 or duﬁng December 2016 and January 2017; beeause of the weather. Ifind itis
moye likely than not the Respondent’s work at the Property was mcomplete, both in June 201&
when work 1mt1ally stopped, and in'November 2016; after the Respondent egreed to'perfornr ..

" In addition to demonstrating the Respondent’s work was incomplete, the Claimants also

onstmted the work the Respondent did perform was madequate and unworkmianlike. Cmg L

as, whom I aeeepted asan expert in waterprooﬁng, mspected the Propm'ty on February.17,
20 , t0 1dent1fy the repairs necessary to fix: the exrstmg basement water mﬁltratron issues, Mr.
reported there was’ “evxdence of cun-ent and prevrous water damage to the bmldmg

ials at and adjacent to the rear basement door” of the Property (Cl Ex B p. 1 ) Mr Kripas’

noted some prevrous excavation work had been done i in the cellar, but that there was 10 evrdence

to ggest the foundation walls had been scraped and cleaned in preparation for waterproofing. In

Mr| Kripas’ opinion, which was not challenged by the opinion of another expert in waterproofing,
the ﬁwork which was completed under the contract terms was not done ina worlnnanlike manner
anq ;therefore did not adequately waterproof the Claimants’ basement. Based on his inspection,
Mr.iKripas provided the Claimants with an estimate for the cost of the work needed to adequately




" contract work. COMAR 05. os 03 0313(3)

. waferproof the basement, a total of $7,100.00.-According to Mr. Kripas, this amount re‘presente’d
- a rqasonable cost for the type of work which needed to be performed The Clannants paid the

$7, 100 00 upon hmng AAW to complete.the waterprooﬁng work. .

Based on n the evxdence, I ﬁnd the Clmmants have' demonstrated the Respondent :

perl'ormed an madequate, mcomplete and unworkmanhke home mprovement and they are,

therefore, elxg:ble for an award from. the Fund Havmg found: the Claunants ehgible foran arward

-~ from. the Fund, T'must, determme the amount. of the Clmmants’ actual loss and the amount, 1f any, S e
th]jlaxmants are enutled to Tecover. ‘l'he Fund may not' compensate a olannant for v

- consequential.or pumtive damages, personal mjury, attomey fees, court costs, or. mterest. Md.

Cofle Amn.; an. Reg. § 3-405(6)(3), COMAR 09 08. 03 03B(l) The MHIC’s rcgulatlons

pmv1de three fonnulas to measme a clanna.nt"s actlml loss, dependmg on the status of the

x
g '

In tlns oase, the: Respondent performed some work under the conn'aot, and the Clmmants

ed anothet contractor to complete or remedy that work. Accordmgly, the followmg

......

formula appropnately measurec the Cla:mants actual loss o

- - Ifthe contraotor did work accordingto the contract and the claimant has sohcxted. o
~ oris soliciting another contractor.to complete the conitract, the claimant’s actual .
‘| -loss shall be.the.amounts the.claimant has paid-to or on behalf of the contractor . - | .
==+~ | = under the original contract, added to any reasonable amounts the claimanthas -~ - oo
. 4. paid’ ‘or will be required to pay antther contractor to repair poor work done by the- -~ - -
'| - original contractor under the original contract and complete the original contract,
- less the original contract ptice. If the Commission determines that the-original . . - .
. contract price is too unrealistically low or high to provide a proper basis for-
measunng actual Idss, the Comnnsswn may adjust its measurement accordingly.. -

COMAR 09.08.03. 03BG)©). .
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.- Applying the formula set out above leads to the following results: - '

Amount paid to the Respondent ~ $7,000.00

'+ Amount paid to correct or complete the work  $7,100.00
- e o L ‘ . <$1'4-’100._00

- Amount of original contract : $7.500.00

_ Amount of actual loss $6, 600 00

The Busmess Regulauon Artxcle caps a claunant s recovery at $20,000.00 for the acts or

om l'ssxons of one contractor, and prcmdes that a claimant inay nof recover more thnn the amount'

B

L g,._.s

d tothe contractor agamst whom the clmm is filed, ‘Bus. Reg. § 8-405(e}(1), (); COMAR

E
18.03.03B(4), D(2)(s). In this case, the Clmmants actual loss is less than both theamount

to the Respondent and the statutory c2p of $20 000 00. Therefore, the Clalmants are’

e .

tled to recover their actual loss of $6 600 00

EBOPOSED CONQUSIONS OF LAW
I conclude asa matter of Iaw the Claunants have sustamed an actual and compeneable '

losé of $6,600.00 as a result of the Respondent’s acts and omissions. Md. Code Ann. Bus. Reg.

the|F

lice

8-401, 8-405 (2015), COMAR 09.08.03. 03B(3)(0).
I further conclude as a matter of law the Claxmants are entzﬂed to recover $6 600 00 from
Fund. COMAR 09.08.03.03B(3)(c). '
| ' 0 ORDER
I RECOMMEND the Maryland Home Improvement Commission: - |
ORDER the Maryland Home Improvement Guaranty Fund award the Claimant
500.00; and

ORDER the Respondent is ineligible for a Maryland Home Improvemeni Commission

nse until the Respondent reimburses the Guaranty Fund for all monies disbursed under this
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4 Se‘eMcL Code Ann,, Bus. Reg. § s-41mx1xno (2015); COMAR 09.08.01.20.
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v
Order, plus annual intgrest of ten percent (10%) as set by the Maryland Home Improvement
Commlssmn, and
] ORDER the records and pubhcauons of the Maryland Home Improvement Commlssmn .
' ”M*h‘“dm“ Signature on File
E
LatonyaDaré& '(/..
- Adm.inistrauve Law Judge



PROPQOSED ORDER

WHEREFORE, this 14" day of June, 2018, Panel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
Admim‘strative'Law Judge and unless any parties files ;q_ith the Commission
within twenty (20) days of this date written exceptions and/or a request to présent
arguments, then this Proposed Order will become final at the end of the twenty |
(20)|day périod. By law the parties then have an additional thirty (30) day period
during which they may file an appéal to Circuit Court.

J. Jeare White

L Jean White
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION




