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STATEMENT OF THE CASE
On April 8, 2016, Maxine McCullough (Claimant) filed a claim (Claim) with the
Maryland Home Improvement Commission (MHIC) Guarant)} Fund (Fund) for reimbursement

of $10,000.00 in alleged actual losses suffered as a result of a home improvement contract with

Kirk LaFontaine, trading as Champion Quality Construction, LLC (Respondent).



i hel& a heéring on September 14, 2016; at Prince Géofge’s County Govemmenf Center
in Landover, Maryland. Md. Code Ann., Bus. Reg. §§ 8-312(a), 8-407(¢) (2015). The Claimant
represented herself. Eric London, Assistant Aﬁomey General, Department of Labor, Licensing
and Regulation (Department), represented the Fund. Neither the Respondent, nor anyone
authorizgd to represent him appeared, and after waiting fifteen minutes, I proceeded with the
hearing. Code of Maryland Regulations (COMAR) 28.02.01.23A.!

The contested case provisions of the Administrative Procedure Act, the MHIC procedural
regulations, and the Rules of Procedure of the Office of Administrative Hearings (OAH) govern .
procedure in this case. Md. Code Ann., State Gov’t §§ 10-201 through 10-226 (2014 & Supp.

2016); COMAR 09.01.03; COMAR 09.08.02.01B; COMAR 28.02.01.

ISSUES
1. Did the Claimant sustain an actual loss compensable by the Fund as a result of the
Respondent’s acts or omissions?
2. If so, what is the amount of that loss?

SUMMARY OF THE EVIDENCE
I admitted eleven exhibits on behalf of the Claimant, five exhibits on behalf of the Fund,
and no exhibits on behalf of thev Respondent. (I have attached a complete Exhibit List as an

Appendix to this decision.,)

! On July 20, 2016, the OAH sent a Notice of Hearing to the Respondent at his address of record by both regular and
certified mail. COMAR 09.08.03.03A(2). The first class mail was not returned; the certified mail return-receipt was
also not returned. Because the Respondent remains licensed, service of the hearing notice was proper. Md. Code
Ann., State Gov’t § 10-209 (2014).



Testimony
The Claimant testified on her own behalf. The Respondent was not present and, therefore,

did not offer any witnesses. The Fund did not present any witnesses.

' PROPOSED FINDINGS OF FACT

I find the following facts by épreponderancé of the evidence:

1. Atall timeé relevant to the subject of this heéring,‘ the Respondent was a licensed
home improvément contractor under MHIC license numbers 01-88015 and 05-129044. (Fund -
Ex.3.) | .

2. InOctober 2014, the Claimant was contemplating adding a deck to her Bowie,
Maryland home. (Test. Cl.)

3. . InOctober 2014, the Respondent ran an advertisement in the Pennysaver
advertising circular distributed in the Claimant’s neighborhood, m which the Respondent
promoted a fence and deck sale. (Test. CL; Cl. Ex. 1.)

4, The Respondent’s advertisement caught the Claimant’s attention because of her
interest in having a deck built at her home. She called the Respondent’s company and made an
appointment with Collin Corkum, a representative of the Respondent, to discuss her
contemplated deck construction project. (Test. Cl.; Cl. Ex. 11.)

5.+ OnOctober 2, 2014, Mr. Corkum came to the Claimant’s home. He identified
himself as “the owner” of the Respondent’s home improvement company. The Claimant told Mr.
Corkum that she wanted a 20’ x 20” deck added to her home because she anticipated using it to
host a wedding and graduation parties that she had scheduled within the next year. Mr. Corkum
responded that tilis would not be a problem; he told the Claimant once cqnst;fuction began, the .

deck would be finished in two weeks. (Test. Cl.)
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6 | When the Clai;nant aéked Mr. Corkurﬁ whether she nééded io get a permit for
building the deck, Mr. Corkum responded that his firm would take care of securing one.
(Test. Cl.)

7. On October 2, 2014, the Claimant entered into a contract with the Respondent to
havé the Respondent build a 20* x 20’deck with Trex Transcend®'2 (fire pit’) at her home. The
contract called for the deck to include white vinyl railings, 6’ x 6’ posts, 2” x 10’ beams and 2” x
8” joists. The deck would have two to three steps and meet Infemational Building Code (IBC)
[requirements]. (Cl. Ex. 2.)

8. The contract price was $9,200.00. (Cl. Ex. 2.)

9. Mr. Corkum told the Claimant because autumn is not the ideal season to have a
deck built, he wrote the contract such that i,t specified that construction would begin after April 1,
2015. On or after April 1, 2015, the Claimant would then call Mr. Corkum to schedule a date
when construction would begin. (Test. Cl; Cl.Ex.2)

10.  On October 2, 2014, the Claimant gave the Respondent a $2,006.00 deposit by
check. (Cl. Ex. 3.) |

11.  In April 2015, the Claimant called Mr. Corkum many times to schedule deck
construction. Construction did not begin immediately, because Mr. Corkum continued to offer -
excuses for not starting the jéi). On one occasion, he represented that the Respondent’s truck was
broken, On another occasion, hg stated that the materials had*not arrived. On yet another

occasion, he called the Claimant and told her, “I’m on my way,” but failed to appear. (Test. C1.)

2 This is a brand of composite decking.
3 This term might refer to the color of the decking and not an actual fire pit. It does not readily make sense in this
context, and the Claimant never elaborated on what “fire pit” meant.
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2.

12.  Inall; the Claimant called Mr. Corkum at least twenty times in an effort to get the
Respondent to come to her hOII;C and begin work 6n her deck. (Test. Cl.)

13. In April 2015, Mr. Corkum brought materials for the deck fo the Claimant’s home -
ina piecemeai fashién-.. (Test. Cl;) . | ) | .

14. | On A;Jril 15, A261,5, the Claixﬁant paid the Rgspondént an additional $5.000.00 by -
means of three credit card payments of $2,00Q.00, $1,000.00 and $2,000.00 respéctively. (Test.

ClL; Cl. Ex. 3.)

| 15.  When work finally began, the Réspondent sent an employee who worked only
fifteen minutes. Diu’ing the time that this employee was present, the Claimant asked to see the
permit that the Respondent was supposed to have obtaineci. The employee indicated ﬁat the
permit was in his truck, but he never showéd it to the Claimant. (Test. CL.)

16. . The Claimant’s homeowners association (HOA) wanted to see a drawing of the
deck in order to approve its construction under its by-laws. The Respoxident'qnly provided the .

‘requested drawing to the HOA on July 15, 201 5—three months after construction had started.
(Test. CL; Cl. Ex. 11.) |

17.  The Respondent only obtainéd a county permit for the deck on August 12, 2015.
(Test. Cl.; Cl. Ex. 4.) -

18.  Work proceeded on the deck slowly through October 2015. (Test. Cl.)

19. In September 1, 2015, a Prince George’s County building inspector inspected the
Claimant’s deck and determined that it was unacceptable (i.e., it did not meet the standards of the
county’s building code) because the band bolts for the deck were spaced inadequately and thé
ﬂashing that the Respondent used was improperly cut. He issued a Con?ction Order to the

Claimant. (Test. Cl.; Cl. Ex. 5.)



©20.  After the deck failed inspection, the Claimant called Mr. Corkum, told him about
the failed inspection and asked him what the Respondent was going to do to address the problem.
Mr. Corkum replied, “We can fix this; this is nothing.” (Test. CL.)

21.  In September 2015, a Respondent employee came to the Claimant’s residence and
attempted to correct the problems found by the county building inspector. (Test. Cl.)

22.  On September 25, 2015, the county building inspector re-inspected the deck. He
determined that the Respondent’s employee had reinstalled the band bolts correctly, but he still
had not addressed the flashing issues. Consequently, for a second time, the inspector found that
the deck failed to meet the county’s_building code requirements. He issued a second Correction
Order to the Claimant. (Cl. Ex. 6.)

23. In late September 2015, the Claimant 6alled Mr. Corkum to express
dissatisfaction with her deck and demanded a refund of the $7,000.00 that she had paid the
Respondent to date under the contract. Mr. Corkum refused to refund any of the Claimant’s
money. (Test. Cl.)

24.  In October 2015, because of the slow pace of the work, the failed county
inspections and other perceived workmanship issues, the Claimant called Mr. Corkum and told
him that she did not want the Respondent to do any more work on the deck. The Respondent did
no additional work. (Test. Cl.; Cl. Ex. 9.)

25. Tﬂe following conditioﬁs existed at the tﬁne that the Respondent stopped work
on the Claimant’s deck: |

e The Respondent did not install a deck floor; the deck consists only of
framing; '

o The Respondent used interior wood for the deck framing rather than
treated exterior wood;



- o The untreated interior wood that the Respondent used for the deck
framing has deteriorated and continues to deteriorate; and

e Most of the flashing used by the Respondent has pegled off the deck.
. (Test. Cl; Cl. Ex. 7 (photographs) and Cl. Ex. 10.) ; |
| 26.  On November 12, 2015, the Claimant’s éﬁomey sent a certified letter to the
: Respondent, in care of Mr Corkum, whi'chvinformed the Respondent of the problems that existed'
with the deck and invited the Respondent to contact him within ten days to discuss a remedy. ‘ |
 The letter alsq alerted the Respondent that should he fail to respond, the Claﬁnmt would file a
complaint against him with the MHIC. (Test. CL; Cl. Ex. 9.)

27, The U.S. Postal Service returned the certified letter sent by the Claimant’s
attorney with the notation—Return to Sender Unclaimed Unable to Forward. (Cl. Ex. 8.5

28.  Neither Mr. Corkum nor anyone else representing the Resj)ondent ever called the
Claimant’s attorney to discuss potential remedies with regard to the cons;cruction of the
Claimant’s deck. (Test. 01.j | |

29.  OnMarch 21,2016, the Claimant obtained a $12,200.00 éstimate from Cuistom
Works, Inc. (Custom Works) to remove the deck‘ built by the Responden.t and to rebuild a new
deck. That estimate relied on the same specifications as the Respondent’s October 2, 2014 deck
contract. (Test. CL; Cl. Ex. 10.)

30.  The Claimant’s actual, compensable _loss is $7,000.00. (Ql. Ex. 10.)

DISCUSSION |
In this case, the Claimant has the burden of proving the validity of her claim bya

preponderance of the evidence. Md. Code Ann., State Gov’t §10-217 (2014); COMAR

09.08.03.03A(3).* “[A] preponderance of the evidence means such evidence which, when'

* As noted above, “COMAR? refers to the Code of Maryland Regulations.
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cons1de'1ed and compared wrth the evrdence opposed to lt, has more convlncmg force and
| | produces a belref that lt lS more hkely true than not true 7 Coleman V. Anne Ar undel Cty ‘:
. '.Polzce Dep L, 369 Md. 108 125 n. 16 (2002) quotmg Maryland Pattem Jury Instructrons l 7
” (3rd ed 2000) S e |

An owner may recover compensatxon from the Fund “for an actual loss that results fromf _

B an act or omlssron by a hcensed contractor ” Md Code Ann Bus Reg § 8-405(a) (2015) see

B also COMAR 09. 08 03. 03B(2) (“actual losses mcurred as a result of rmsconduct by a
‘ lrcensed contractor”) Actual loss means the costs of restoratlon, reparr, replacement or o -‘
- E:completron that anse from an unworlcmanhke, rnadequate or mcomplete home 1mprovement
4 _Md Code Ann Bus Reg § 8 401 F or the followrng reasons, 1 ﬁnd that the Clalmant has

‘ proven ehgrblhty for compensatron

The Respondent was a hcensed home unprovement contractor at the tune he entered mto - S

I the contract wrth the Clarmant There 1s no. przma facze 1mpedrment to the Clarmant s recovery

: Y from the Fund (bemg related to or employed by the Respondent recovermg damages from the ‘
B Respondent m court or through msurance stemmmg from the same facts that are the basrs of her
‘ cla1m not occupylng the property that is the subJect of the contract or owmng more than three :
:'::houses) Md Code Ann.,, Bus Reg §§ 8-405(t) and 8- 408(b)(l) B
' L conclude that the Clarmant has met her burden of proof She has sho.wn that the o
C A.Respondent provrded an unworkmanhke 1nadequate and mcomplete home nnprovement and v‘

- therefore 1s entrtled to rermbursement of her cla1m from the Fund

;3 Unless otherwnse noted all references to the Busmess Regulatron Artlcle heremaﬁer crte the 2015 Replacement
* Volume. : . T , _ .
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The facts are undisputed. On October 2, 2014, the Claimaht entered into a $9,200.00
contract with the Respondent, through his representative, Collin Corkum,® to have a 20’ by 20°
Trex deck built at her Bowie, Maryland home. The parties agreed that construction would not
start until the following spring. Oﬂ October 2, 2014, the Claimant provided th.e‘Respondent with
a $2,000.00 down payment by check. On April 15, 20’15; the Claimant provided the Respondent
with $5,000.00 in additional payments using three different credit cards.

At the time that the Claixﬁant entered into the contract, Mr. Co?kum represented to the
Claimant that thé Respondent would ;:omplete the deck in two weeks once construction began.
When the spring 2015 start time for building the deck came, though, the Claimant had much
difﬁcﬁity getting anyone from the Respondent’s company to begin work. She testified that she
had to call Mr. Corkum at least twenty times. She noted, “I had him on speed ;iial.’,’

Work began pieceméal with the delivery of materials in April 20 1‘5. It continued
sporadicélly for the next sixth months. Many problems arose. Despite Mr. Corkum’s promises
that the Respondent would secure all building permits and approvals, the Respondent did not .
provide a drawing of deck to the Claimant’s HOA, as the HOA had requested,. until July 2015;
the Respondent.also did nbt apply fora couhty building permit until August 2015. On September
1, 2015, an inspection pursuant to that permit by a Prince George’s County building inspector
took place. The county inspector found defects in the Respondent’s workmanship such that the
deck did not comply with the standards of the county code and he issued a Correction Order. The

Respondent attempted to remedy the two code violations found by the inspector, but only

§ Mr. Corkum represented himself to the Claimant as owner of the Respondent’s company. This, of course, appears
to be false, as Mr. Corkum is not the license holder. Nevertheless, the Respondent has not communicated to the
MHIC or to the OAH that Mr. Corkum operated in a rogue capacity or that he was not actually associated with his
company. Consequently, despite Mr. Corkum’s presumed misrepresentation about his ownership status, I will
presume that Mr. Corkum was a bona fide agent of the Respondent.

9



. » addressed one Consequently, on September 25 2015 the county drsapproved the Clarmant’

8 .:.deck a second tlme and 1ssued a second Correctron Order

The Clarmant testrﬁed that by September 2015 she was frustrated w1th both the quahty

;j‘of the ReSpondent’s work and trme 1t was takmg the Respondent to complete the contract (Two o

'weeks had grown to ﬁve months ) The Clatmant’s frustratron prompted the Clarmant to call Mr

) Corkum and demand a refund Mr Corkum refused to refund any money to the Clalmant By

.4 October 2015 the Clarmant had lost all conﬁdence in. the Respondent to complete her deck ina “
workmanhke manner She ordered h1m to do no further work Later, in November 2015 the
:Cla.lmant engaged an attorney to send the Respondent a certrﬁed letter to alert h1m about her |

o ﬂdlssatrsfactron w1th the deck and to 1nv1te the Respondent to meet and dtscuss resolutron of therr o

dlspute The Respondent drd not reply to the letter sent by the Clarmant s attorney The L

- "attorney s certrﬁed letter went unclarmed

After ﬁlmg a complamt aga.mst the Respondent w1th the MI—IIC the Clarmant sought an - S

estlmate from Custom Works a hcensed Maryland home nnprovement contractor, to remedy

Lo problems w1th the deck burlt by the Respondent The Clalmant explamed that the Custom Works SR

' .estunator looked at the deck and concluded that the work done by the Respondent was jA G

, unsalvageable and therefore worthless The estlmator dlscovered that the Respondent had used )

= 1nterror untreated wood to bulld tlus exterzor deck The Respondent’s unproper use of mterror ’

n wood to burld the deck had caused the deck frarmng to rot Addrtronally, the ﬂashmg that the

o Respondent applxed to the deck 1s now commg loose Because the deck has no value the Custom ;-

h Works estnnator determmed that h1s company must completely remove and replace 1t Custom

CT The March 21, 2016 Custom Works est|mate actually antrcnpated Custom Works usmg the exrstmg frammg to

complete the deck, but the Claimant testified that the Custom Works estxmator, apparently aﬁer he provrded h1s

- wrltten estlmate, determmed that thls was not feasrble



e O

Works® estimated price for removing and replacing the deck is $12,200.00. The Claimant did not
offer estimates from any other contractors into evidence.

- The Fund did not oppose the Claimant’s claim and conceded that the Claimant sustained
an actual, compensable loss. It agreed with the Clair’na'n'jt that the unﬁ'nished deck that the
Respondent built for Her was an unworkmanlike, incomplete and inadequate home improvement
that has no vélue. Acoordingly, the Fund recommended that the Claimant 1s entitled to receive a
$7,000.00 to comoensote her for actual losses caused by the Respondent‘a!cte end omissions—the
maximum amouot permitted By the statutory aod regulatory scheme. (See below.) |

I concur w1th the Claiméot and the Fund that the Claixoant hes sustamed an actual loss.
The Fund, however, did not squarely address one important point relevanf to“tAh'e outcome of this
caﬁe——whether the Claimant rejected any good faith efforts by the 'Respondent to resolve their'
dispute. Md. Code Ann., Bus. Reg. § 8-405(d). Althoilgh it is true that in Octobef 2015, the
Claimant ordered tﬁe Respondent to stop all work, the Respondent precipita;ed the Claimaot to
issue this order by bﬁilding the deck at her home of such poor quality it could not pass a county
inspection—twice. The Respondent offered the ‘Claimant no recompense for- his poor
workmanship. In September 2015, the Claimant asked for a refund of her money. The
Respondent’s agent, Mr. Corkum, refused to refund any of the Claimant’s money. The
Respondent also refused to offer any solutions after the Claimant’s attorney sent him a letter
detailing the problems associated With the deck. Therefore, I conclude that the Claimant did not
reject any good faith offers by the Respondent to resolve the problems with the deck stemming
from his poor, inadequate and incomplete workmanship.

Having found eligibility for compensation, I now turn to the amount of the award, if any,

to which the Claimant is entitled. The Fund may not compensate a claimant for consequential or
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. punrtrve dama-ges,‘personal mjur)r;"attomey s fees, court costs, or mterest COMAR

E 09 08. 03 03B(1) MHIC’s regulatrons provrde three formulas for measurement of a clalmant’ |
| ”actual loss COMAR 09. 08 03 03B(3) The followrng formula offers an- appropnate measurement',
: ;‘_f:to detenmne the amount of the Clalmant’s actual loss: i

If the contractor did’ work accordmg to the contract and the clalmant has
solrcrted or is soliciting another contractor to complete the-contract, the clarrnant’
‘ '»:actual 10ss shall be the amounts the claimant has paid toor on behalf of the .
. contractor under the ongmal contract, added to any: reasonable amounts the R
" claimant has paid or will be required to pay another contractor to repair poor work
~ done by the original contractor under the ongmal contract and complete the
" original contract, less the onglnal contract price. If the Commission. determines. -
. that the original contract price is too unreahstrcally low or high to provide a
" proper basis for measuring actual loss the Comm1ss1on may adjust its '
‘measurement accordmgly ‘ o : : .

COMAR 09 os 03 03B(3)(c)

' I have performed the followmg calculatlons to compute the Clarmant’s actual loss.j .

_- ‘$7,000.00.;_ ’:"",':VAmount pald by the Clalmant to ormbeha.lf of the L | _ " "
L 'iv‘Respondent - _ S
R -l-lQ,ZOO.(lﬁt)_-} o Reasonable cost of reparr and completron
81920000
- s 9,200‘.00"'-; L .Ongmal contract pnce
. @."'2"[‘$1‘0,0.00.00‘:>' L 'Actual loss by the Clarmant

Pursuant to the apphcuble law thc maxrmum rccovcry from t. Fund is hmxted tﬂ the

f "lesser of $20 000 00 or the amount pard by or on behalf of the Clalmant to the Respondent Md

'~-'~CodeAnn Bus Reg §8-405(e)(l) (5) (2015), COMAR 09 08. 03 0313(4) Here the Clarmant

. pald the Respondent $7, 000 00 50 that is the maxnnum amount that she can recover from the

Fund
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PROPOSED CONCLUSION OF LAW

I conclude that the Claimant has sustained an actual and compensable loss of $7;000.00
as a result of the Resppndent‘s acts énd omissions. Md. Code Ann., Bus. Reg. §§ 8-401, 8-405
(2015); COMAR 09.08.03.03B(3)(c) and B(4).

- RECOMMENDED ORDER

I RECOMMEND that the Maryland Home Improvement Commission:

ORDER that the Maryland Home Improvement Guaranty Fund éward the Claimant
$7,000.00; and |

ORDER that the Respondent is ineligible for a Maryland Home Improvement
Commission license until the Respondent reimburses the Guaranty Fund for all monies disbursed
under this Order, plus annual interest of at least ten percent (10%) as set by the Maryland Home
Imprbvement Commission;® and

ORDER that the records and publications of the Maryland Home Improvement

Commission reflect this decision.

Signature on File

November 7, 2016

Date Decision Issued gy nunm@sS . WEISAKO T
Administrative Law Judge

TGW/sw

#164789

¥ See Md. Code Ann., Bus. Reg. § 8-410(a)(1)(iii) (2015); COMAR 09.08.01.20.
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FILE EXHIBIT LIST
Claimant’s Exhibits:

BEFORE THOMAS G. WELSHKO,
AN ADMINISTRATIVE LAW JUDGE
'OF THE MARYLAND OFFICE

OF ADMINISTRATIVE HEARINGS

1. 2015 Pennysaver Ad for the Respondent (similar to 2014 Pennysaver Ad)

2. October 2, 2014 Contract with diagram

3. 2014 and 2015 Cancelled Check and Credit Payment Receipts

4, August 12, 2015 Permit Application

5. September 1, 2015 Correction Order issued to the Claimant by the Prince
George’s County Department of Permitting, Inspections and Enforcement

6. September 25, 2015 Correction Order issued to the Claimant by the Prince
George’s County Department of Permitting, Inspections and Enforcement

7. September 2015 photographs of the deck (A - O)

8. Unclaimed Envelope for “Demand Letter” (See below)

9. November 5, 2015 Demand Letter sent by the Claimant’s attorney to the

Respondent
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10.  March 21, 2016 Custom Works estimate

11.  December 18,2015 Complaint filed by the Claimant with the MHIC with
attachments ' .

Respondent’s Exhibits:
None
Fund’s Exhibits:
L. July 20, 2016 Hearing Notice
2. June 17, 2016 MHIC Hearing Order
3. August 9, 2016 Licensing History for the Respondent
4. Aupril 8, 2016 Claim Form |
5. April 18, 2016 letter from Joseph Tunney, Chairman, MHIC, to the Respondent,

alerting the Respondent about the Claimant’s claim and requesting a response from the
Respondent within ten days
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PROPOSED ORDER

WHEREFORE, this 8" day of Deqeﬁbw, 2016, Panel B of the Maryland
Home Improvement Commis&ion approves thxeLReco'mmended Order of the
Administrative Law Judge and unless any parties ﬁles wi'th the Commission
within twenty (20) days of this.. date written exceptions and/or a request to present

arguments, then this Pi'oposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.
UUndvere Snyder

Andrew Snyder
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION
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