IN THE MATTER OF *  MARYLAND HOME
THE CLAIM OF JOHN MORGAN IMPROVEMENT COMMISSION
AGAINST THE * '

MARYLAND HOME IMPROYVEMENT '
GUARANTY FUND ON ACCOUNT OF *  Case No. 1{p(75) 1193
ALLEGED VIOLATIONS OF

BENJAMIN PORTER, II 4 *
& % * * * %
FINAL ORDER
Onthis 12" day of September , 2016, Panel B Qf the Maryland Home

v

Improvement Commission ORDERS that:

1) On or about November 13, 2013, the Respondent, Benjamin Porter, II,, entered into a
home improvement contract under the Respondent’s Maryland Home Improvement Commission
license with the Claimant, John Morgan.

2)  Pursuant to Business Regulation Article, §8-408(b5(3)(i), Annotated Code of
Maryland, the Claimant has provided the Commission with a copy of a final award in
arbitration, dated January 25, 2015, with all rights of appeal exhausted. The arbitrator made a
total award of $90,089.78 to the Claimant, based upon the cost to repair and complete the
Respondent’s defective home improvement work. Subsequently, by order dated March 11, 2016,
the Circuit Court for Anne Arundel County confirmed the arbitration award as a judgment.

3) Pursuant to Business Regulation Article, §8-405(e), Annotated Code of Maryland, the
maximum recovery permitted for a claim against the Home Improvement Guaranty Fund is

$20,000.00.






4) The Commission directs payment of $20.000.00 from the Home Improv'emeﬁt
Guaranty Fund to the Claimant, John Morgan. .‘

5) Pursuant to Buéiness_Regulatior; Article, §8-411(a), Annotated Code of Marylahd,
any home improvement licenses held by the Respondent, Benjamin Porter, II, t/a Chesapeake
Contractors, LLC, shall be Suspended, and the Respondent shall be ineligible for any home
improvement licenseé, until the Respondent has repaid any money paid from the Home
Improvement Guaranty Fund pursuant to this Order, with 10 percent annual interest.

6) The records and publications of the Maryland Home Improvement Commission shall
reflect this decision.

7) The payment to the Claimant from the Home Improvement Guaranty Fund shall be
authorized thirty (30) days from the date of this Order. During the thirty (30) day period, any

party may file an appeal of this decision to Circuit Court.

Joseph Tunney
Chair - Panel B




ARBITRATION BEFORE JUDGE STEVEN . PLATT (RET.)

%k
BLP CONSTRUCTION CO.; LLC
Plaintiff/Counter Defendant o ‘ o
' Circuit Court Anne Arundel County =
v. *  Case No. 02-C-14—191228
JOHN P. MORGAN
Defendant/Counterclaimant *
* * * L Y A R * L I T *
DETERMINATION AND AWARD OF ARBITRATOR
~ INTRODUCTION '

This ciaim was submitted by agreement of the Parties through their cé)unsel to Judge
:Steven I, Platt (Ret.) for Binding Arbitration.” An Evidentiary Hearing was held ori July 9,
October 1, and October 2, 2015 at which the parties agreed through their counsel that
evidence would be presented without a strict application of the Maryland Rﬁleq of Evidence.
After the Evidentiary Hearing, and at the request of this Arbitrator Plaintiff and Defendant -
submitted Post Arbitration Memorandums and Written Closing Arguments, along with
Proposed Arbitration Awards to the Arbitrator.

PROCEDURAL HISTORY

On November 13, 2013 Defendant John P. Morgan entered int.o a cOntrQCt with BLP
Construction Co., LLC for the renovation of his real property located at 2723 Cedar Drive,
Riva Maryland in Anne Arunde} County. The parties specifically entered in.to a |
Homeowner/Coﬁtractor Agreement with the loan under a FHA 203(k) Rehabilitation

Progrém through Happy Mortgage. That loan was subsequenﬂy serviced by M&T Bank.



* The contract called for a payment of $115,000 principally for the addition of a second
floor on the existing one story residence. The second floor was to be constructed to add two
bedrooms and bathrooms. The work also included the framing, electrical, roofing, plumbing,
mechanical and HVAC work necessary to complete this addition,

During the contract period the parties had conversations regarding converting the
exiting garage into living space, updating flooring, extending the driveway, installation of
windows and doors, and updating the kitchen. There is no dispute that during the course of
the contract period there wére changes made to the scope of the work and the design plans.
Items were added and deleted, upgraded and downgraded from the initial desires of thé
homeowner primarily based on the availability of funds. It is also undisputed that certain
items were paid for by the defendant out of pocket and were not included in the contract
agreement along with the labor necessary to install these items, which were separate from the

contract.

During the course of the contract Defendant contends that he became concerned
regarding how long the project was taking and the workmanship of the Plaintiff on the
project. As a result of these concems Defendant engaged independent contractors for various
construction areas. County Inspectors also were requested to take a look at the project in
- September of 2014 to get an opinion as to the quality of the workmanship of the project.
Based on the opinions he obtained, which will be detailed later in this opinion, the Defendant
sent a text, followed by an email, to Ben Porter, the principal of BLP Construction Co., LLC,
the Plaintiff in this case, terminating him from the project and stating that he was not

permitted on the property.



In response, Plaintiff sent a letter to Defendant John Morgan advising that he was in
breach of their contract by failing to give him 10 days notice, and thereby a right to cure. In
addition Mf. Porter advised that he had set up several rough-in inspections for September 5
and 6, 2013 and requested to be present at those insﬁections and té perform a few tasks-
nccessary to prepare the property and the project for those inspections. Defet;aant ip tum
agreed to permit Plaintiff the ﬁcccss requested. The inspections took place ar;d the rough-ins
passed. | | '

At this time the ﬁarties then began engaging in conversations through counsel
regarding the alleged breach and possible settlement options. Defendant John P. Morgan
consented and offered to permit BLP Construction to compleéte the contract. BLP
Construction declined and advised Mr. Morgah that he owed money for work performed by
BLP Construction and that if the money owed was not paid a lien would be entered. The
parties’ counsel then further engaged in settlement conversations which also failed. BLP
Construction then filed a Mechanic’s Lien in the Circuit Court for Anne Arundel County,
Maryland. |

BLP" Construction also filed a breach of contract claim in the District Court for Anne
Arundel County, Maryland D-07-CV-14-001652", The Parties further agreed in April 2015
to enter a Consent Interlocutory Order Establishing Mechanic’s Lien in the amount of
$30,909.70 in favor of BLP Construction and against John P, Morgan. Further proceedings

related to this lien were agreed to be stayed pending this arbitration of the parties’ disputes.

! Defendant states in their Post Arbitration Memorandum that this case is still pending, In the email exchanges
between counsel for the parties provided to this Arbitrator there is discussion of this case being dismissed. The
status of the District Court matter is unclear to this Arbitrator.
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Defendant John M01 gan has, or has retamed the nght to f le a complamt wrth the Maryland. .

Home Improvement Commlssmn agamst Mr Porter pendmg arbxtratlon

N b 'The contract entered mto by the partles contams an arbxhatlon clause that reads

: o.. Bmding 4 rbztr atzon Clatms or dzsputes relatmg ta the Agreement or
- General Provisions will be resolved by the Constriction Industry Arbitre atzon
- Rules. of the American Arbitration. Assaczatxon (AAA) unless-both parties...:
o mutually agree to other methods," The nottce of the demand for arbztratton
must be.filed in writing with the other par ty to this Agreement and with’ the:
. AAA and must be made.in a reasonable time afier the dispute has arisen.. The
award rendered by the arbztrator(s) will be considered firial.and judgment .
" may be entered upan tt in accordance w:th applzcable law in any court havmg
L Jurzsdtctzon thereof L = ST . o

| The parnes have agreed to subnut the dlspute to thls Arbltrator The clalms in th:s arbltranon
‘ are BLP Constructron s ongmal clann that Defendant J ohn P Morgan breached the contract
, : ‘by termmanng BLP Constructron and falhng to provrde trme to cure In addlthl] BLO
' .Constructron clatms that Defendant John P Morgan never provxded pnor notxce of any
‘ defectlve work unhl the alleged umlateral termmatton resultmg m the breach Plamnff is. .:' '

seekmg damages in  the amount of $41 642 70 wlnch con31sts ot‘ money owed on draw 3

L retamage held undel draws 1 and 2, payment tor servwes provxded outstde of the contract and S

R lost proﬁts

Defendant John P. Morgan has made a counterclalm alleglng that the work performed AP

B by Plamhff was of poor workmanshlp and not up to mdustry standards thereby breachmg the T e

L contract between the pames Defendant claxms that he has mcurred expenses in completmg R

the project whlch was abandoned by BLP Constructlon and repamng the substandard work
Alcompleted by BLP Constructton Defendant is: seekmg damages in the amount of
v $90 089 78 Defendant John P Morgan 1s also seemg attorney ] fees m an undetermmed

:'amount at thls trme

s uncloar wheth_er the complaint:was actually ever filed with MHIC:YI'“ ‘ R



PLAINTIFF'S CLAIM

BLP Construction Co., LLC contends that it was in compliance with all terms of the
contract entered into between the parties on November 13, 2013 and was wrongfully
terminated by Defendant John P. Morgan prior to the completion of the project, Specifically,
Plaintiff contends that Defendant failed to comply with the terms of the contract when Mr.
Morgan unilaterally terminated the contract on September 1, 2014 via text without providing
ten (10) working days notice thereby failing to provide Plaintiff with an opportunity to cure.
The provision of the contract that Plaintiff asserts to support this claim reads as follows:

15. Termination: If the owner Jails to make a payment under the terms of this

Agreement, through no fault of the contractor, the contractor may upon ten

working days written notice to the owner, and if not satisfied, terminate this

Agreement. The owner will be responsible for paying the contractor Jor al

work completed, If the contractor fails or neglects to ‘carry out the terms of
the contract, the owner, after ten working days written notice to the

conlractor, may terminate this Agreement.

Plaintiff contends that it was in full compliance with the contract prior to the
termination text on September 1, 2014 from Defendant. In support of this claim BLP
Construction provided in evidence numerous text exchanges between Mr. Porter,
Defendant Mr. Morgan and Mr. Morgan’s significant other Michelle Willis, -
According to Plaintiff these text messages gave no indication that the defendant or
Ms. Willis was dissatisfied with BLP’s work, ;'ather they show that they “loved” the
work. In addition, the County inspected and passed the rough-in plumbing and
mechanical rough-in on September 6, 2014 as well as the electrical rough-in; on
September 4, 2014. In terminating the contract without the required notice, Plaintiff

contends that BLP Construction was not provided with the right to cure any ;alleged



.ﬂdefects and/or deﬁcxencres alleg,ed to be present by Defendant at the trme of the -

. termmatron

BLP clarms that Defendant’s terrmnatron of the contract wrthout the rrght to el

co cure constttuted a mateual breach of the contract BLP Constructlon further contends s L

IR that at the trme of the br each there was an outstandmg balance owed to BLP

. Constructlon for work performed Speclﬁcally, Plarntrff is clarmmg that Defendant

- owes BLP Constructron $4l 642 70 Of thrs BLP contends that there was a 10%

S } retamage amount wrthheld m the payment of Draw Requests 1 and 2 for a total

' amount of $6 91 5 00 In addltron Draw Request 3 was never pard and 1s due and

owmg m the amount of $14 100 00 BLP Constructron is also seekmg $7 738 00 for -

Y . change orders and $2 156. '70 for work perfonned outsrde the scope of the contract but o

» o A 'requested by Mr Morgan Fmally, Plarnttff is seekmg $10 733 00 for lost proﬁts

Under the agreement each draw request was subject to a 10% retamage The ,' o

; .first two draws subrmtted by Plarntrff were approved by the lender for a total amount‘ e

- ~of $69 150 00 Of that amount $6 915 00 was held as the agreed retamage whrch 1s -

L .:;HOW due by Defendant Draw 3i is m the amount of $l4 100. 00 whrch mcludes work R

L "Ape rforrn e d under the contract up through the termmatwn and breach by defendant

ElE }ifThe rough-ms for mechamcal electncal and plumbmg were approved and therefore ;' i

o defendant owes BLP Constructton $14 100 00 for the ﬁnal draw Durmg the course ‘

) of the pro_;ect defendant requested numerous change orders for a total amount of

iE $I9 7 10 00 Of that amount $12 233 00 was pard leavmg abalance of $7 738 00

| , BLP Constructron states that thrs consrsts of $775 00 from the second draw request '." e

and $6 963 00 from the thu’d draw request In addrtron, dunng the course of the o



project Mr. Morgan requested additional services for which BLP Construction is

owed $2,156.70. This figure represents an outstanding window invoice in the amount
of $1,556.70 on BLP’s,acoount,. $200 for the installation of an attic fan, $200 for the
insfallation of 2 Christmas light outlets and $200 for the flood light rough-in.

Finally, BLP Construction is making’ a claim for lost profits in the amount of
$10, 733.00. Plaintiff claims that the contract total was $1 15,000.00. The total of the -
three draws without the change orders is $83,250.00 having been billed at 72%
completion. The Plaintiff contends that the profit margin df the éroject was Ll/3 of the
contract price, or $38, 333.00. Therefore, the remaining 28% of the p;'oject that BLP
Construction was unable to perform as a result of the defendant’s wrongful
termination results in a lost profit to BLP Construction in the amount of $10,733.00.

The additional work that BLP Construction contends it performed for
Defendant outside the sc;ope of the original contract consists of adding a front porch
roof, moving the electrical meter on the outside of the house, adding a slider to the
front of the former garage, switching the way the kitchen slider opened, adding a
second “cantilevered” deck to the second floor, upgrading the upstairs HVAC unit to
a 3 ton unit, adding cathedral trusses, changing the layout of the master bath and three
doorways, converting the old garage to living space, 'adding a new air handler to the
first floor, installing 2 sliders in the kitchen and’in;talling 6 window openings.

As to the lost profit claim Plaintiff states that the damages for a breach of
contract “is that which will put the injured party in the monetary position he would
have been in had the contract been performed” citing Hall v, Lovell Regency Homes

Ltd. Psp, 121 Md .App. 1 (1998). Further, Plaintiff argues that the “expectation



interest allows the recovery of lost profits from business income which must be
proved with reasonable certainty” citing David Sloane, Inc. v. Stanley G House &
Assoc., Inc., 311 Md. 36 (1981).

BLP Construction argues and Mr. Porter testified that he has performed
several renovations to include other second story additions under the FHA 203(k)
rehabilitation program. Mr. Porter testified that those other jobs were performed with
a 1/3 profit margin of the contract amount. Therefore, he believes BLP is entitled to
receive lost profits for the remaining portion of the contract heré that was not
completed as a result of defendant’s breach.

As to the Counterclaim Plaintiff contends that he was not in breach of the
contract and that all work performed by BLP Construction was performed to industry
standards with good workmanship. At no time prior to September 1, 2014 did Mr.
Morgan ever convey to Mr. Porter that he was concerned about the manner in which
the project was being constructed or the time frame in which it was being performed.
In fact, plaintiff contends that it was just the opposite. Throughout the project
Defendant John P. Morgan and Ms. Willis consistently advised Mr. Porter that they
“loved” the work being performed and even requested additio_nal work outside the
scope of the contract. BLP Construction contends that it was in fact the constantly
changing scope of the work by Mr. Morgan and delays in selecting fixtures that
resultéd in the delay of the project. Up through the end of August 2014 Defendant
was seeking estimates for additional work to the roof; gutters, siding and storage

areas.




Defendant claims as part of the counterclaim tilat BLP Construction’s work |
was poor and as a result caused a serious water infiltration into the house causing
damage that had to be ﬁured by other contractors and which was par.t‘of the decision
to terminatev'thé contract with BLP Construction. The water inﬁltmﬁon was alleged
to have occurred on August 12, 2014 and defendant contends that it caused significant
damage to thé first floor ceilings and walls that needed to be “demolished and
rebuilt”. However despite this claim, on August 23, 2014 Mr. Morgan was seeking
estimates for additional work outside of the scope of the original agreement to include
demolishing the kitchen‘a‘nd installing windows. In addition on August 26; 2014

Defendant sought estimates from plaintiff for roof and gutter work.

BLP Construction argues that Defendant John P, Morgan failed to prove
damages with any certainty at the arbitration hearing. Defendant failed to prove the
nature of the construction defects, the scope of work required to repair the defects and
that the cost of those repairs as claimed are fair and reasonable. Rather, Defendant
simply subtracted the contract amount of $115,000 from the total amount he spent to
ffnish the house and sought that amount as damages. This damage claim is therefore
defective in that the scope of work he had done to complete the house was outside of
the scope of work required under the contract.

Plaintiff is not seeking attorney’s fees in this case. However Defendant is,
Plaintiff argues that there is no contractual or statutory basis for attorney fees in this
case. The contractual provision that defendant refers to in their counterclaim is
intended for indemnification as to claims by 3™ parties and is not subject to claims

between the parties (this provision will be set forth subsequently under Defendant’s



counterclaim), The arbitration provision of the contract governs the dispute of the
parties and there is no fee shifting provision contained in that section. Therefore,
defendant is not entitled to recover attorney fees in this arbitration,
DEFENDANT’S COUNTERCLAIM

Defendant John P. Morgan sought to have renovations performed to his residence.
Plaintiff BLP Construction represented that it could assist with all phases of the project to
include acquiring properties, arranging financing, develop the design and pefform all
construction work related to the renovation project. Based on these representations Mr.
Morgan entered into a contract with BLP to renovate his residence, which was financed by
Happy Mortgage through the FHA 203(k) rehabilitation program. The scope of the work
under the contract included adding a second level to tﬁe residence and related work to the
existing first floor of the residence. During the course of the project additional work to the
first and second floor was added to the scope of the work set forth in the original contract.
BLP Construction began work on the project in late April to early May of 2014. Two draws
were paid to BLP Construction for work performed on the project up through July 2014.

In August of 2014 Mr. Morgan became concerned about the quality of the work and -
the timeframe within which it was being performed. In addition, in August 2014 there was a
significant summer storm that came throuéh the area causiﬁg substantial water damage to the
home because BLP failed to adequately protect the residence from the weather. Based on his
concerns regarding the project Mr. Morgan contacted a consultant, Richard Roeser, and
asked him to take a look at the work performed by BLP so far. Mr. Roeser did as requested

and at that time Mr. Morga learned that the construction was “subpar” and not to industry

standards.
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Mr. Morgan was referred to various experts in the construction indusfry and stopped .
further work by BLP on the project so that he could obtain an assessment of the work already |
perfbmed to date. A termination text was sent to Mr. Porter which staxfte.dfa‘sveries of email
exchanges between tﬁe parties aﬁd cdunsel regarding obligations and ﬁghts under fhe
contract. BLP refused to return to the project and correct the defective work.and by mid to
late Sepfembér of 2014 BLP had abandoned the project. Mr, Morgan in turn retained several
experts to inspect the property during which “substantial defective work in the structural
framing and HVAC and plumbing systems” were uncovered.. Given that BLP hﬁd abandoned
- the project, as well as Mr. Morgan’s “lack of confidence” in BLP’s ability to complete the
project in a workmanlike manner, Mr. Morgan hired several contractors to complete the
project. In doing so Mr. Morgan incurred expenses to correct énd complete the work.:

John P. Morgan is alleging in the counterclaim that BLP Construction breached the. -
contract by failing to complete the work of the project in a workmanlike manner and‘ within
industry standards. Asa result of this breach, Mr. Morgan has incurred costs to repair and
complete the work and is therefore seeking damages in the amount of $90,089.78.

The Defendant is also contending that BLP failed to comply with the FHA 203(k) -
requirements in that BLP performed additional work not includeci under thé scope of the
contract without seeking approval of the lender. Further, Defendant contends that BLP did.
not comply with the contract requirements of the Maryland Home Improvement Commission
in that BLP failed to set forth the additional work in a written contract, failed to include
BLP’s MHIC license number on the contract, failed to include disclosures m the contract as
required by MHIC and failed to have the pai'ties initial the arbitration clause of the contract

as required by MHIC.
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In furtherance of his claim Defendant John P. Morgan states that BLP portrayed itself
as an expert in all fields of construction. However, Mr. Porter is not a master electrician and
can only perform work under the control and supervision of a master electrician which was
not the case in this project. Further, Mr. Porter was reduired to have a master plumber and
HVAC person present to supervise the work and failed to comply with this requiremént.

BLP claims that Mr. Morgan breached the contract by failing to provide plaintiff with
the right to cure. Defendant Morgan states that after the initial termination notice to BLP, he
granted BLP and Mr. Porter the opportunity to return to the project to cure the defects and
complete the project. BLP however failed to return to the job and thereby abandéned the
project. | |

As to the damage claim, BLP contends that it is owed further moneys pursuant to the
contractual work performed as a result of a third draw and a Change Order. Defendant
Morgan argues that neither of these was submitted and-approved by the lender and therefore
BLP is not entitled to this relief. Further, Mr. Morgan testified that these change orders were
outside of the scope of the original contract and were never reduced to writing in accordance
with the contract. They are therefore not recoverable in this action. BLP has also made a
claim for lost profits. However because BLP breached the coﬁtract and abandoned the
project, Morgan asserts that Plaintiff cannot now come forward seeking lost profits ﬁ'om a
project it failed to complete.

Defendant John P. Morgan has made a claim for attorney’s fees under the contract.
Specifically, Defendant contends that the authority lies in the following provision which
reads:

9. Payments and Completion: Payments may be withheld because of (1)
defective work not remedied; (2) failure of contractor to make proper

12



payments to subcontractors, workers, or suppliers; (3) persistent /bzlure to

carry out work in acceptance with this Agreement or these general cond;tzons.

or (4) legal claims. Final payment will be due after complete release of any

and all liens arising out of the contract or submission of receipts or other

evidence of payment covering all subcontractors or suppliers who could file

.such a lien. The contractor agrees to indemnify the Owner against suck liens

and will refund all monies including costs and reasonable attorney’s fees paid

by the owner in discharging the liens. A 10 percent holdback is required by

the lender to assure the work has been properly completed and there are no

liens against the property.

Defendant has not submitted an amount for the damage award of attorney’s fees and

-has requested addmonal time after the Arbitrator’ s award to furmsh such damages lf

his claim for attomcy s fees survxves thzs Determination and Award
DETERMINATION BY ARBITRATOR

There is no dispute and this Arb:trator finds that the parties entered mto a contract in
November 2013 for the addition of a second ﬂoor and renovatxons to the ﬁrst ﬂoor of Mr,
Morgan’s residence located at 2723 Cedar Dnve, Riva Maryland Further, there 1s no dlspute
that the work commenced on the project began in late Apnl 2014 by BLP Constructlon, Co., -
LLC. There is also no dispute that BLP Construction Co., LLC stopped all work on the’
project as of September 6, 2014, ‘

BLP Construction argues that Defendant John P. Morgan breached the contract by
terminating BLP Constructlon and failing to provxde the right to cure as requu'ed under the
contract specifically, under Paragraph 15. BLP Constructnon states that John P. Morgan sent
a text message to Ben Porter on September 1, 2014 at 10:33 p.m., stating “ Ben, effective
immediately please be advised that I have terminated our construction contract for 2723
Cedar Drive, Riva, MD, John'Morgan”.

Mr. Porter requested this in writing, specifically an email which Defendant agreed to

provide. On September 2, 2104 Mr. Morgan sent the requested email to Mr. Porter with a
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copy to Tracey Reynolds and Bill Evans. Ms. Reynolds was the M&T bank person servicing
the loan and Bill Evans was the lender’s inspector based on evidence presented at the
evidentiary hearing. Neither of whom testified at the hearing. The email stated “Ben, As
stated last evening in my text to you (which you responded requesting the.contract
termination be in writing) that our contractual agreement is terminated effective immediately
at 2723 Cedar Drive Riva MD 21140. I was advised today by Jack Dalziel that you
attempted to gain access to my house by way of enteriﬁg the garage “code” which as you
know has been changed. Please do not trespass on my property any longer. M&T Bank, and
Bill Evans have been notified of the above termination and are Cc this email. Thank you,
John Morgan.”

In response to the text sent by Mr. Morgan, Mr. Porter éent a letter dated September
2,2014 to Mr. Morgan that reads:

Dear Mr. John Morgan, 1 received your text message last night at 10:30 pm

stating that “Effect immediately” you are terminating the contract between us

Jor the job at 2723 Cedar Drive, Riva, MD 21140. This is the third or fourth
time you have given me a “termination” notice that we had to resolve because
your girlfriend was insisting that you fire me for no apparent reason. Each
lime I worked, I put a lot of time and effort to keep the job on track, knowing it
would cost you much more to bring in other contractors to finish the job that
we have already promised to do. Iam trying to help you in spite of your
actions, so I accept your desire to terminate the contract. I cancelled the
inspections scheduled for today My final bill is as follows: Draw 3 to date
9.2.14 814,100, Change order to date 36963, Contingency 10% withheld
86915, Delays, Disruption, Progress Impact 310,000. Total Due upon
receipt of this letter $37,978."

On September 3, 2014 BLP, through Mr. Porter, sent a second letter to Mr, Morgan.
This Jetter reiterated that Mr. Porter had received the text terminating the contract and
advising Mr. Morgan that this was a material breach of the contract and violated section 2 of

the Agreement. Mr. Porter further advised that he never received any notice of defective
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work, and no “demand or 6pportunity to cure.” In addition, Mr. Porter advised Mr. Morgan
he had no right to bring in other contractors ahd that “tampering with our work will void all
warranties pertaining thereto.” The letter also advised Mr. Morgan that there was an
outstanding balance owed to BLP Construction and requested payménf within 10 (iays.
Finally, the letter advised Mr. Morgan that inspectors were scheduled for September 4 and-
September 5, 2014 for the mechénié:al, plumbing and electrical rough-ins. Mr. Porter
requested to be present and have workers there for the inspections to “minimize the legal
issues in litigﬁtion,”.— It is( ﬁoted that all three rough-in ins;;ections passed.

'FoIlowing the inspections Mr. Morgan sent an email dated September 6, 2014 to Mr.
Poﬁer advising that he would provide BLP with the garage door combination if Mr. Porter
would like to work on the “punch list” that was generated after the inspections. He thanked
Mr. Porter for being present at the inspections and asked if he wished to continue. A second
email was sent by Mr. Morgan to Mr. Porter dated September 20, 2014 agaiﬁ asklng if Mr,
Porter intended to return and complete the “punch list” generated from the inspections. Mr.
Morgan advised that Mr. Porter requested to complete tl_1ese items and that Mr. Morgan
granted that request. In the letter Mr. Morgan further advised that he was concerned because
when he came home that evening the doors to the house were unlocked, the upstairs sliding
- doors and windows were open and the area over the master tub was exposed to the eléﬁxents.
Mr. Morgan specifically requested a response regarding completion of the siding, securing
the bathroom vents on the second floor and repairing the windows and doors that were not
closing properly.

During this time both Mr. Morgan and Mr. Porter had retained attorneys that were

also exchanging emails and conversations regarding a “settlement” to the issue. Despite
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L several emalls between the par tres and counsel a settlement was not reached However, it is. _:,l U g

, .nnportant to note that Mr Porter acknowledged that Mr M01 gan wanted BLP to. contmue
'wrth the contract An emarl was sent dated September 12 2014 from Steven Prellen Mr

f Poﬂer s counsel to Mary Penn Mr Morgan ] counsel statmg “thrs 1s to conﬁrm that your

’ chent desrres to contmue wrth the contract Ben wnll be provrdrng me by Monday wrth a hst ) v

of any nssues that need to be addressed to ﬁnahze the pro;ect " ln an emarl dated September o

16 2014 to Steven Preller, Mary Penn set forth the 1tems that needed to be addressed as well S

o as expressmg concern over the delay in performance under the contract Ms Penn ﬁrrther e E .

E advrsed that 1f these 1ssues were not addressed wrthrn 10 workmg days the contract wrll be

o " terrmnated Dunng the “settlement dtscussrons” an 1mpasse was reached in that BLP

through Mr Porter refused to retum to the property untrl payment was recewed for the

- amount he deemed to be owed to BLP This amount was not submrtted at the t1me as a draw :

: - to the bank rather lt was sent v1a letter to Mr Morgan The ﬁnal amount was not agreed
upon by Mr Morgan However thrs Arbrtrator notes that Mr Morgan drd respond by emarl
- on September 20 2014 to Mr Porter statmg “I have always had every mtentron of paymg for i
B Iall work properly completed by BLP Constructton” Mr Morgan then 1equested a
_ documented hst of all costs mcun'ed for work performed outsrde of the scope of the 203(k)
B contract Mr, Porter never returned to the property after the September 5 2014 rough-m -
; - in: mspectrons Mr Porter also ﬁled the mechanrc s hen agamst Mr Morgan for the unpeud
b baIancethatMr Morgandrdnotpay i A L G
Aﬁer a revrew of the evrdence subnntted and the testrmony of the parttes at the :_;'.
i .- . : Evrdentrary hearmg thrs Arbltrator finds that Mr Morgan drd terrmnate the contract via text

message on September 1, 2014 Further at that txme no rtght to cure was provrded and in. fact o



he advised Mr. Porter not to “trespass” on his property. BLP contends that this was a
material breach in the contract under Paragraph 15 and thereby he is entitled to damages.
This arbitrator does not agree.

Paragraph 15 of the Contract states as follows:

13. Termination: If the owner fails to make a payment under the terms of this

Agreement, through no fault of the contractor, the contractor may upon ten

working days written notice to the owner, and if not satisfied, terminate this

Agreement. The owner will be responsible for paying the contractor for all

work completed.- If the contractor fails or neglects to carry out the terms of

the contract, the owner, after ten working days written notice to the

contractor,. may terminate this Agreement.

While initially Mr. Morgan did terminate Mr. Porter without 10 days notice, it is clear
from the email exchanges between the parties and their counsel that Mr. Porter was provided
with the right to cure almost immediately thereafter. In fact, up through Septembetj 20, 2014,
twenty days after the initial termination, Mr. Morgan is still trying 'to determine whether Mr,
Porter is exercising the right to cure which Mr. Porter in fact requested.

Immediately after the termination notice from Mr. Morgan, Mr. Porter requested to be
present at the inspections occurring on September 4 and 5, 2014. Mr. Morgan agreed and ,
Mr. Porter was present. Further, Mr. Porter received a punch list from the County Inspector ,
and requested that he be permitted to complete those items. Again Mr. Morgan agreed.
Despite his repeated requests to complete the project and agreement by Mr. Morgan, Mr.
Porter never returned to the property and never completed any further work. Thereby, Mr.
Porter abandoned the project as of September 6, 2014 and at the latest September 20, 2014
when it became clear that the parties’ counsel were unable to resolve the issue.

. BLP Construction elected to declare the initial text a material breach and at that

Juncture failed to make any effort to resolve the situation, BLP Construction contends that

17



- they refused to do any work wrthout payment There is no alleganon or claxm m thrs case: -

' 'that pnor to September 1 2014 BLP Constructmn had any lssues obtammg payment properly
L ,.submrtted to the lender through draws for the work up to date In fact two draws for a total

.of $69 150 00 was pald to BLP Constructron by the lender pnor to thrs mcxdent. Ha
Therefore thlS Arbltrator ﬁnds that BLP Constructlon abandoned the pleeCt as of

" September 20 2014 As a result the Plamtlft"s clalm for damages wrll by Order followrng

| “thts Oprmon be demed
e THE COUNTERCLAIM

s Dunng the course of performance under thls contract Mr Morgan alleges that work

f,.lwas performed inan unworkmanhke manner and not to mdustry standards As a result Mr

= ".' contractors to come in and repaxr and complete the pro_]ect. Mr Morgan states that he
IR . 'that hrs concern was also ratsed after the August rarn storm that caused water damage to hls

S A:;rev1ew the work that was performed and advrse hlm tf the work was bemg performed s f-i‘: o S

b Morgan contends that after BLP Constructron abandoned the prOJect he was requrred to hlre 7 _;.«: -
s ) i:‘became concerned regardmg the time frame of the prOJect. He ﬁn'ther testrﬁed at the hearmg

‘ house Mr Morgan requested several contractors and 1nspectors to come to the property and g

- satrstactonly

chhard Roeser testtﬁed at the hearxng that he was contacted by Mr Morgan in late SR

o LAugust 2014 to mspect the work performed by BLP Constructron to date Mr Roeser

R testrﬁed that after hxs 1nspectron he determmed there were several deﬁcxencres and advnsed

e Vl : Mr Morgan to have a County Inspector come to the property, and to contact an Engmeer to v wn

mspect the frammg, as well as experts to look at the mechamcal systems Mr Roeser

- testtﬁed that he advrsed Mr Morgan to pause work on the proJect untll these mspecttons



were performed based on the defective workmanship that he observed. Mr. Roeser
specifically testified that the framing work appeared to have been performed by “unskilled” .
laborers, that at the stage the project was-at the house should have been closed to the weather,
however it was not and water was entering fhe home, and that he believed there were iséue .
with the plumbing and HVAC system..’

Charles Schindler is an Anne Arundel County Building Inspector. He testified at the
hearing that he received a complaint and came to the property to perform an inspection.
After his inspection he provided a list of items that needed to be repaired or comﬁleted, as
well as a list of items that an eﬁgineer needed to inspect and certify. It is these issues that
Mr. Morgan subsequently sought to havé repairéd by Mr. Porter, which was never
accomplished. Mr. Morgan retained also David Wallace, va licensed En;gineer, to inspect the
property. It should be noted that Mr. Wallace was also initially retained by the parties at the.
start of this project. In January 2014 Mr. Wallace inspected the foundation of the existing
house and certified that the foundation would bear the plans for a second floor and roof.
Subsequently, on September 29, 2014 Mr. Wallace advised Mr .Morgan that after his walk -
through of the property he confirmed “multiple framing defects, which were itemized in the
Anne Arundel County Framing Progress Inspection list”. He further advised Mr. Morgan
that significant upgrades to the framing would need to be completed to meet current
standards.

As a result of Mr. Wallace’s inspection Mr. Morgan retained John Bonn of Within an -
Eighth Construction. Mr. Bonn went to the property and observed several issues with the

framing. Mr. Bonn testified at the hearing that the quality of the initial framing in the house
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was “poor”, Mr. Bonn was further retained by Mr. Morgan to complete the framing and
correct/finish the items noted on Mr. Schindler’s report as well as Mr. Wallace’s report.

Michael Johnson of Maximus Heating and Cooling of MD, LLC also testified at the
hearing regarding the HVAC system, He testified that he came to the project and inspected
the work that had been completed. During his inspection Mr. Johnson noted several issues
with the duct work that was installed and that the work performed was not completed within
code. In ordér to perform work at the property Mr. Johnsoq testified that all of BLP
Construction’s work would have to be remc')ved and Mr. Johnson would have to start over.
Mr. Johnson did state that the installed duct work was only 30% complete at the time he
inspected, but that what was installed was deficient. He also testified that the reason that the
removal of everything was necessary was because once he performed the work he was
warranting the work. Maximus Heating and Cooling of MD, LLC was thereafter retained to
complete the HVAC work at the property.

Ronald Rozzano also testified at the hearing. He testified that he is a Master Plumber
with 50 years of experience. He was requested to inspect the property. He didsoand asa
result of that inspection determined that there were multiple deficiencies in the installed |
plumbing. He noted that the drain pipes were run at a positive slope which could result in a
back-up and that pipes were run too close to the end of the floor joist. Rob Merriman of
Howard Plumbing, LLC also testified at the hearing and stated that when he inspected the
property he also observed the same deficiencies noted by Mr. Rozzano. Mr. Merriman was
ve.tained and did complete and repair the plumbing at the project. He testified that the work

performed prior to him was unprofessional and of no use to the homeowner.
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Having heard the testimony of the defense experts, as well as Ben Porter and Ben
Porter, Sr., this Arbitrator finds the defense experts to be credible and to have no oersonal g
interest or stake in this matter, This A1b1trator does in fact find that the work performed by
 BLP Constructlon was of poor quahty and not to- 1ndustry standards as testified to by the
experts presented in the areas of framing, plumbing, and HVAC. Itis noted that despite
rotaining these inspections and expert opinions from the various areas of construction and
repeated adv1ce that the work performed was subpar, Mr Morgan still made efforts to -
complete the pro_]ect thh BLP and Mr Porter It was BLP Constructton that declmed to
repair and complete the deﬁclencles, agam as stated prevmusly, thereby abandonmg the -

project.

Defendant John P. Morgan ‘also'raised the issue that BLP Conslruction and Mr. Porter
violated numerous MHIC regulatlons This Arbttrator is not gomg to make ;ny findmg or
render any opinion as to whether or not that is a fact. The Maryland Home lmprovement
Commission is a State Regulatory body that has statutory procedures set out for enforcmg
their regulations. It is neither necessary nor appropriate to make ﬁttdings as to whethor those
regulations have been complied wnth in order to reach a decision on alllissue‘s inthis case.
Accordingly, I decline to tio s0. -

Having made the above findings t}tevissue becomes what, if any, damages is the
Defendant entitled to? In the counterclaim Mr., Morgan initially submitted a damage claim |
for $151,326.85. After the evidentiary hearing and testimony and evidence presented in the

Defendant’s Post Arbitration Brief and Proposed Decision of Arbitrator that damage claim

was amended down to $90,89.78 plus attorney’s fees.
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The first issue to be addressed will be the claim for attorney’s fees. Mr. Morgan
argues that he is entitled to recover attorney’s fees under the fee shifting provision provided
in the contract entered into between the parties on November 13, 2013. Specifically, Mr.
Morgan points to Paragraph 9 as the authority for a recovery of attorney’s fees. That
provision is as follows:

9. Payments and Completion: Payments may be withheld because of (1)

defective work not remedied; (2) failure of contractor to make proper

payments to subcontractors, workers, or suppliers; (3) persistent failure to

carry out work in acceptance with this Agreement or these general conditions,

or (4) legal claims. Final payment will be due after complete release of any
and all liens arising out of the contract or submission of receipts or other
evidence of payment covering all subcontractors or suppliers who could file
such a lien. The contractor agrees to indemnify the Owner against such liens
and will refund all monies including costs and reasonable attorney'’s fees paid
by the owner in discharging the liens. A 10 percent holdback is required by

the lender to assure the work has been properly completed and there are no

llens against the property.

In reading this provision there is no specific reference that in any claim between the
parties to the contract the prevailing party shall be entitled to attorney’s fees. Rather,
defense argues that the sefitence stating “The contractor agrees to indemnify the
Owner against such liens and will refund all monies including costs and reasonable
attorney’s fees paid by the owner in discharging the liens. ” as the authority to award
attorney’s fees. I do not see this provision providing any authority for the award of
attorney’s fees to Mr. Morgan as a result of my award in his favor in this case.

In reading this section completely and in context it is clear to this Arbitrator
that this provision was intended to apply only when an Owner was required to defend

and/or pay liens which were filed by “subcontractors or suppliers” who filed liens

against the owner and/or the property as a result of not being paid by the project
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contractor. Therefore, Defendant and Counterclaimant’s request for an award of
attorney fees will by Order following this pinion be denied.
As stated previously Defendant and Counterclaimant John P. Morgan is

seeking damages in the amount of $90,089.78 for breach of contract by Plaintiff BLP

Construction Co., LLC. Defendant is seeking reimbursement for draw 1 and draw 2 .

paid to BLP Construction in the amount of $72,150.00; advances to BLP in the .
amount of $9,430.00; and payment to various suppliers and contra;:tors to repair and.
v complefe the project.in the amount of $127,667.f}8; Mr. Morgan also seeks | .
reimBursement for the cost of inspections by Mr. Wallace and Mr. Roeser in ﬁe
- amount of $4,375.00. The total of these damages comes to $214;222.78. To this
anioxiht Mr. Morgan has applied a credit of $127,233.00 for the BLP Contract amount
bribging the final damage claim to $90,089.78. Damages for a breach of contract are
those that will place the ihjured party in the monetary position he would have held
had the contract been performed properly. For defective performance of a real estate.
contract the measure of damages is the cost of repairing or correcting the defect. Hall
v. Lovell Regency Homes Ltd, Pshp., 212 Md. App. 1 (1998).

The testimony at the evidentiary hearing from all of the experts, as well as -
Defendant J éhn P. Morgan, supports the amended damage claim that these-expeuses
were incurred to complete the project and to repair the deficient work performed by
BLP Construction, Co., LLC. This included repairs to the framing, HVAC,.
plumbing, windovlvs, and drywall. Therefore, this Arbitrator will award Mr. Morgan

damages in the amount of $90,089.78.
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Accordingly, it is this 25" day of January, 2015 by the below signed
Arbitrator

DETERMINED that the Plaintiff BLP Construction Co., LLC claim against
Defendant John P. Morgan be and is hereby DENIED, and it is further;

DETERMINED that this Arbitrator finds for Counter Defendant John P. Morgan and
against Counter Plaintiff BLP Construction Co., LLC as to Counterclaim on all issues except
the claim for attorney’s fees, and it is further;

DETERMINED that' Counter Plaintiff John P, Morgan’s claim against Counter
Defendant BLP Construction Co., LLC for attorney’s fees be and hereby is DENIED, and it
is further;

DETERMINED that Counter Plaintiff John P. Morgan’s is awarded damages in the
amount of $90,089.78 against Counter Defendant BLP Construction Co., LLC, and it is
further;

ORDERED, that all remaining claims are denied with prejudice for the reasons set
forth herein, and it is further;

DETERMINED, that this award is in full settlement of all claims and counterclaims

submitted to this Arbitrator and all claims not expressly granted herein are hereby denied.

Signature on File

.. Judge Steven I, Platt (Ret.)
Herrbitrator: *
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Copiesto:”

Kevin M. Tracy, Esquire .
888 Bestgate Road, Suite 304

Annapolis, Maryland 21401+

,S'tévéu B. Preller, Es‘quii'éi .

130. Holiday. Court, Suite 108
Annapolis, Maryland. 21401
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AR YT AND A " Maln: 410-222-1397
CIRCUIT COURT OF MARYLAND FOR 'Ci::ll, pretviis

ANNE ARUNDEL COUNTY . ' Criminal: 410:222-1420
8 Church Circle S " Juvenile: 410-222-1427
Annapolis, Maryland 21401 e . Trust/Adoption: 410-222-1331
: . -1 .TTY forDéaf: 410-222:1429
Maryland Relay Scrvme: 11
. Case Number' 02-C-l4-l91228
To: BLP CONSTRUCTION CO LLC
506 BAYSIDE DRIVE .

STEVENSVELEB@ 21666 £

BLP CONSTRUCTION CO LLC .v_s JOHN P MORGAN . '
‘Date: 3/1172016 * -

NOTICE OF RECORDED JUDGMENT

1 HEREBY CERTIFY that the foilowmg Judgment has been recorded in thls Court in the above, enﬁtled case.

Judgment Against: BLP. Constmctlon Co LLC ) I % S
Judgment in Favoroft . John P Morgan Co ' : Oy,
Judgment Ordered On: "’ 03/1 v2016 - OtherFee: $ . %
_ Judgment Entry Date: 03/11/2016 . - B Servnce Fee: § . >
Amount of Judgment:  $90,089.78 Attomzy Fee: $ : : %
Pre Judgment Interest: o . ' :
" Appearanice Fee:  § . Total Judgment: - $90,089.78
FilingFee: § . .

IN 'I'ESTIMONY WHEREOF I héreunto set my hand and affix the séal of this Counrt.
Easy Peel® Labels
Use Avery® Template 51 60®

~Robert P. Duckworth
Cle_rk of the Circuit Court
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