Title 09 DEPARTMENT OF LABOR, LICENSING, AND REGULATION 

Subtitle 12 DIVISION OF LABOR AND INDUSTRY 

Chapter 40 Workplace Fraud 

Authority: Labor and Employment Article, §§3-904, 3-914, and 3-917, Annotated Code of Maryland 
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.01 Scope. 

This chapter applies to construction services and landscaping services. 

.02 Notice. 

A. If an employer contracts with an individual and classifies that individual as an independent contractor or an exempt person, the employer shall complete the information required by §A(9) of this regulation and provide the individual with a "Notice to Independent Contractors and Exempt Persons" that contains the following information: 

(1) Notification to the individual that they have been hired as an independent contractor or exempt person; 

(2) A statement by the employer that the independent contractor will perform the work according to their own means and methods, free from control of the employer in all details connected with the performance of the work, except as to its product and result; 

(3) Notification that the individual's classification as an independent contractor or exempt person means the individual will be responsible for all tax obligations, including, but not limited to, the filing of business or self-employment income tax returns with the U.S. Internal Revenue Service; 

(4) Notification that the individual's classification as an independent contractor or exempt person means that they are not eligible for protection under protective laws, including, but not limited to, employment discrimination and anti-retaliation laws, occupational safety and health laws, living wage and prevailing wage laws, and wage and hour laws; 

(5) Notification that, if the independent contractor or exempt person hires employees to perform work, the independent contractor or exempt person is responsible as an employer for all tax, unemployment insurance, workers' compensation insurance, and labor and employment law obligations on behalf of those employees; 

(6) Notification that the independent contractor or exempt person is obligated to provide a "Notice to Independent Contractors and Exempt Persons" for independent contractors or exempt person with whom they contract; 

(7) Notification that the individual is required to provide copies of any licenses or registrations issued to the individual related to the work to be performed to the employer; 

(8) The name, address, telephone number and email address of the Commissioner of Labor and Industry if the individual has any questions; and 

(9) A detailed statement of the work to be performed by the independent contractor or exempt person or the appropriate provisions of the contract between the parties, which shall be attached to the notice. 

B. An employer shall use the Commissioner's "Notice to Independent Contractors and Exempt Persons", which is available for download on the Department of Labor, Licensing, and Regulation's website. 

C. An employer shall post the Commissioner's "Notice to Independent Contractors and Exempt Persons" in English and Spanish in a conspicuous location at places where notices to employees are normally posted at each job site and at the office of the employer. 

D. An employer shall retain proof that the independent contractor or exempt person was provided a copy of the "Notice to Independent Contractors and Exempt Persons" with an acknowledgement signed by the individual. 

.03 Record Keeping. 

A. For each independent contractor and exempt person hired, an employer shall retain the following records at the work site or at its place of business: 

(1) A statement with a description of the employer's usual course of business or a fully executed copy of the contract between the employer and the independent contractor or exempt person; 

(2) Acknowledgement forms signed by the independent contractor and exempt person; and 

(3) Licenses or registrations provided by an individual classified as an independent contractor or exempt person. 

B. An employer shall retain each record for 3 years. 
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.04 Evidence of a Knowing Violation. 

A. The Commissioner may consider evidence, as provided in §B of this regulation, that an employer knowingly failed to properly classify an employee. 

B. The evidence shall include the following: 

(1) Any previous violation of the Workplace Fraud Act or a violation of any other state or federal law that involves similar issues related to the classification of employees; 

(2) Refusal or failure of the employer to produce records requested pursuant to Labor and Employment Article, §3-905(d)(1), Annotated Code of Maryland; 

(3) Refusal or failure of the employer to cooperate with an investigation authorized under Labor and Employment Article, §3-905, Annotated Code of Maryland; 

(4) Evidence that the employer classifies differently individuals who perform substantially the same tasks, allowing for the business model described in Labor and Employment Article, §3-903(c)(3), Annotated Code of Maryland; and 

(5) Any other credible evidence of the employer's actual knowledge of, deliberate ignorance of, or reckless disregard for whether or not the worker is misclassified. 

Administrative History 

Effective date: November 2, 2009 (36:22 Md. R. 1723) 
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