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STATEMENT OF THE CASE -
On September 6, 2017 Mary Dukes (Clalmant) ﬁled a claim (Clalm) w1th the Marylandw B
Hornhe Improvement Comm1ssmn (MHIC) Guaranty Fund (Fund) for relmbursement of
$4,0 22.84 in actual losses allegedly suffered as a result of a home improvement contract with
’Freclerick Haase, trading as Haase Contracting, Inc. (Respondent). Md. Code Ann., Bus. Reg. -
§§ 8-401 through 8-411 (2015)." On August 1, 2018, the MHIC forwarded the matter to the

Office of Administrative Hearings (OAH) for a hearing.

! Unless otherwise noted, subsequent references to the Busmess Regulatlon article of the Annotated Code of
Maryland are to the 2015 Replacement Volume.




1 held a hearing‘ on November 20, 2018 atthe OAH in Hunt Valley, Maryland. Md. Code
Ann Bus Reg § 8-407(e) Eric B, London, Ass1stant Attorney General, Department of Labor,
Llcensmg, and Regulatlon (Department) represented the Fund. The Claimant partrcrpated
- without representaﬁon; The Respondent did .not appear for the hearing.
| The contested case provisions of the Administrative Procedtlre Act, the bepartment’s '

heanng regulatlons, and the Rules of Procedure of the OAH govern procedure in this case. Md.

- - Code Ann State Gov t §§ 10-201 through 10—226 (2014 & Supp. 2018), Code of Maryland -

Regulatlons (COMAR) 09. 01 03; COMAR 28.02.01.

ISSUES
1. Did the Claimant sustain an aetual.loss compensable by the Fund as a result of the
Respondent’s aots' or ‘omissions‘? |
2. Ifso, what'is the arnount of th'e cornpensable loss?
- - SUMMARY OFTHEEVIDENCE

Exhibits
I admitted the following exhihits. into evidence on the Claimant’s behalf:

Clt. Ex. 1. Contract August 31, 2016 email from the Respondent to the Clarmant J anuary
L 26 2017 v .

Clt. Ex. 2 | Inspectlon report with twenty-four photographs by Mark Brown of Carpet Arts,
June 22, 2017. _ o s

Clt.Ex.3. Emall ﬁ'om the Claimant to the Respondent February 28, 2017 w1th responses
“from the Respondent undated.?

. Clt. Ex4 - 'Estlmate from ServPro w1th twenty-elght photographs, May 26, 2016

Clt. Ex 5 Emarls between the Clalmant and Mark Brown, September 20 201 8

2 The rxght side of this document is cut short so neither the original email nor the responses can be seen completely.
Twenty-seven of the photographs were taken on February 24, 2017, the last was taken May 26, 2016.
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F:I‘I.Ex. 8.
Fund Ex. 9.

- Testi

timon

Ex.7.

Ex. 9. ‘

Exl 10.

_ ,Letter from Chnstopher S. Young, Esqurre to the Clarmant July 10 2017 emails -
. from the Claimant to Mr. Young; July 18, 2017; part of an ‘American Express
~billing statement, transactions dated December 12, 2016 and February 23,2017;-
- first page of the contract, August 31,2016} revised final invoice, March 20, 2017 :
mvorce, December 1, 2016 : : : .

‘Estlmate from leerty Mutual Insurance Company, June 28, 2016
' ‘Estlmate from Floor Gem Servrces, Inc August 11 2017

. Estimate from leerty Mutual Insurance Company, June 26 2016

Detall Calculatlon for Home Improvement Clatm Form undated

I adrrutted the followmg exhlbrts mto ev1dence on behalf of the F und

Nouce of Heanng, September 26 201 8 wnh recelpt for certlﬁed ma11 srgned by 4_

‘the: Respondent on October 3, 2018.

Hearing Order, July 30,‘2018.-.'-“ "

The Respondent’s licensing history with the MHIC, October 24, -2018' s

'Home Improvement Clarrn F orm, recelved September 6, 2017
'Letter from the MHIC to the Respondent, June 28, 201 8.
. Invorce, February 17, 2017.

" The Respondent’s reply to the Clalmant s complamt to the MHIC; Apnl 15 2017; L

MHIC Complalnt Form w1th attachments received March 21, 2017

'Change Order December 22,2016.

The Claimant testified. The Fund did not present any testimony. - -



PROPOSED FINDINGS OF FACT.

I ﬁnd the followmg facts by a preponderance of the ev1dence '
- l'.v At all ttmes relevant to the subject of thls hearmg, the Respondent was a licensed
' _ home improvement contractor under MHIC license numbers 01-49181 (personal) and 05-49180
(corporate). , | | . - | .
2. Onor about May 25, 2616 A the Claimant;s home Was' damaged by fire.
— leerty Mutual Insurance Company (leerty Mutual) covered most of the. damage. ..
_. under the Clalmant’s homeowner s 1nsurance pohcy " |
4.1_ - As part of the insurance claJm the Clannant entered into a contract w1th the
~. Respondent on or about August 31 2016 to effect repalrs and pamtmg throughout the home
5. Included in the contract was ﬂmushmg and 1nstalhng larmnate ﬂoormg inthe

' llvmg room, dmmg room, office, and foyer (also referred to as the hallway)

L The ongmal Contract pnce was $16 947 46 é{— — ~ T e

7. Subsequent changes to the contract 1ncreased the contract price to: $20 550 12
pnmanly for replacement of kitchen cabmets as’ part of the i 1nsurance clalm

8 The leerty Mutual cla1m mcluded $6 325. 51 to remove. ex1st1ng lammate i -

o ’ﬂoonng and replace it. w1th new lammate ﬂoormg

_ 9. The Claimant ordered hrgher quahty pet-reSIStant ﬂoonng at an add1t1onal cost of .
i “ $37O 00 brmgmg the total cost of the ﬂoonng to $6 722. 51
‘ lO,v‘ : leerty Mutual and the C1a1mant patd the Respondent a total of $17 216.87 under

the contract.

4 This amount does not include “content manipulation™ listed m the estimate, which I take to mean moving furniture -
and furnishings. This charge. related to the entire repair and restoration, not exclusively to the flooring.

4
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11. © The Respondent completed work under the contract, including the flooring, by

‘1ary 201’7‘

12. The Claxmant refused to pay the fmal $3 333 25 of the contract prlce because she'
drssatlsﬁed with the mstallatron of the ﬂoonng i o
13. The ﬂoonng is Pergo XP Peruv1an Mahogany lammate

14. | Pergo s instructions for 1nstallat10n state that the product should be left inthe

home to acclimate before begmmng 1nstallatron

inst
sub

rool

15. The Respondent dld not leave the ﬂoonng in the home to acclunate before

alling bit.
16. V' :The larninate ‘.‘floats”v above a 'wood‘s'ubﬂoor; ie., .it is not 'attacl_ietl t'o:v'the
- : : R : s s
17.  The laminate flooring cannot be nailed, and the installer must leave sufﬁeient
m between the ﬂoonng planks and the walls or other bamers to allow for possrble expansron

18. Narlmg the lammate or failing to leave expansmn room can cause the planks to

“tent,” meaning that expansion pressure pushes the edges of the planks together untll they rise up

fron

n the subfloor along the seams.
19. The completed flooring installation contained the following defects: 6

- o Tenting along some planks in the foyer and dining room;
‘o Some planks had short areas where the edges had bent slightly upward and
backward,;
Planks were cut too short at two door jambs;
One plank has a small hole in it near the wall;
A transition strip between the kitchen and dining room was not installed;

5 The
disc
®Th

Clair

> Respondent’s final invoice of February 17, 2017 shows a balance due of $3,332.85, an insignificant

epancy. .
inspection by Mr. Brown of Carpet Arts also noted a “monkey face” on one of the planks in the foyer, but the
ant did not know what this means.

5,.




e Quarter-round molding trapped the coax1al cable for the television; and
° At least one nall was dnven 1nto the lam1nate or across the end of the lammate

20. The dlmng room flooring has a swale that is raised three-sixteenths of an inch
over ten feet. Thls is w1th1n industry standards and is probably caused by unevenness in the
flooring joists ora beamk (the house is about 100 Years old) | N

| 2.1. The Clalmant complalned to the Respondent about the ﬂoonng begmmng in
| February 017. | | |
| ’22. The Respondent cons1dered any defects in the ﬂoonng 1nstallat10n cosmetic. He
'evehtually offered a reductlon in the ﬁnal bill of $300.00 to $400.00 to resolve the complamt, but
Vwould not con31der paymg to have another contractor remove and replace the ﬂoormg |
23." The Respondent offered to return to the home to mspect the ﬂoonng and repalr
' any. defects related to the 1nstallat10n
24 The Clalmant would not allow the Respondent to return to the home to 1nspect the
‘ ﬂoonng or attempt to address the complamts | e - e : . O
4 25 . The Claunant obtamed an estlmate of $7 079 65 from Floor Gem Services, Inc.,
on August 11, 2017 to remove the ex1st1ng floonng and replace it with an 1dentxcal product
~26.  The OAH sent a notlce of heanng to the Respondent on September 26 2018
N statmg the date, tlme, and place of the heanng - - |
_ . 27. 'IThe Respondent _recetyed the nottc_e of hearing_and signed the “green card” receipt

- for certified mail in October 3, 2018.



T_he

DISCUSSION

Respondent’s Failure fo Appear

. par1

Md.

Sectlon 8-312 of the Busmess Regulation amcle eentitled “Hearmgs,” states in pertmcnt .

, as follows .

| (@ Except as otherwrse prov1ded in § 10-226 of the State Government Artlcle,

before the Commission takes any final action under § 8-311 of this subtitle, or if -
requested under-§ 8-620(c) of this title, it shall give the person against whom the -
action is contemplated an opportunity for a hearing before the Commlssron or, as
'prov1ded under § 8-313 of this subtitle, a hearing board. ’

(b) The Commission shall give notice and hold the hearing in accordance with.
Tltle 10, Subtltle 2 of the State Government Arncle '

(d) The hearing notice to be glueri to the person shall be sent at least 10 days
before the hearing by certified mail to the busmess address of the hcensee on
record w1th the Comm1ssmn '

(h) If after due notlce, the person against whom the action is contemplated does
not appear, nevertheless the Commlss1on may hear and determme the matter. -

Code Ann., Bus. Reg. §' 8-3 1‘2.

Although the above statute applies to disciplinary proceedings against licensees, the

MHIC uses the same procedures for hearings involving claims against the Fund, such as this

case

. Md. Code Ann., Bus. Reg. § 8-407(a). These procedures ensure, as much as poss1b1e, that a

contractor against whom a claim is filed is made aware of the date, tlme and place of the -

hearing.

The notice of hearing in this case went to the Respondent’s address of record with the

MHIC on September 26, 2018 by certified mail and by first-class mail. On October 3, 2018, the

Respondent signed a receipt for the notice sent by certified mail. The notice informed the



Respondent of the date, time, and place ot’ the hearing) Ilconclude‘d that the Respondent received
actual notice of the hearing and chose not to attend. 'Iherefore, the 'hea.ring proceeded in the
Respondent’s absence. Md Code Ann., Bus. Reg § 8-312(h).
The Merits of the Cas
| The Claimant has the burden of proving the vahdlty of the Claim by a preponderance of
the ewdence Md Code Ann Bus. Reg § 8 407(e)(1), Md Code Ann., State Gov t§ 10- 217
(2014), COMAR 09 08 03 03A(3) “[A] preponderance of the evrdence means. such evxdence
whlch when consrdered and compared wrth the ev1dence opposed to it, has more convmcmg
force and produces .a bellef that it is more llkely true than not true ? Coleman V. Anne ,
Arundel Cty Police Dep t, 369 Md 108 125 n. 16 (2002) (quotmg Maryland Pattern Jury
Instructions 1:7 (3d ed 2000)) |
An owner may recover compensatron from the Fund “for an actual loss that results from
. . : an act or omlss1on by a llcensed contractor » Md Code Ann Bus Reg § 8-405(a), see also
- COMAR 09 08 03 03B(2) (“actual losses mcurred asa result of mrsconduct by a hcensed‘ R
' contractor”) e [A]ctual loss’ means the costs of restoratron, repalr replacement, or completion
that arise from an unworkmanhke 1nadequate, or lncomplete home improvement.” Md. Code -
,,,,,, . Ann Bus Reg § 8-401 For the followrng reasons, I ﬁnd that the Claimant has not proven . .. ..
ehglbrhty for compensatlon o L
| ; The Respondent was a ‘li.cen'sed’honre,irnprovenrent contractor at the time he entered into -
 the contract with the Claimant There is no doubt, based on the Claimant’s testimony, the
' inspection report vfrom Mr Brown, and the photographs of the completed floor, that the

'Respondent;‘s work wa_s defective 1n certain respects. The underlying issues are whether the



defects are curable,.whether the Clai‘rnant unreasOnably' -prohibited the Respondent from trying to

cure the defects, and the amount of the actual payments the Respondent received for the flooring.

Th'e Claimant did not present any testirnony from an expert in installation of laminate . -

ﬂoors and demonstrated no partlcular knowledge of that subj ect herself The Respondent chose

not

M.

Ne\
pro
the1
(20

give

to appear S0 I do not have hrs perspectlve on the problems with the ﬂoor The Clarrnant hrred =

Brown of Carpet Arts to inspect the floor in June 2017, but Mr.‘.Br,own s trarmng and -

experience are unknown, and' his‘report (C. Ex. 2) cannot be considered that of an expert ‘

ertheless sectlon 10-213 of the State Government article instructs that I “may admit

batrve evrdence that reasonable and prudent 1nd1v1duals common]y accept in the conduct of

r affairs and give: probatlve effect to that evrdence » Md Code Ann State Gov’t § 10 213(b) _
14). Therefore, I accept Mr. Brown’s report; although not as convincing evidence, and shall

> it the evidentiary weight that I find it deserves.

and

The defects that Mr. Brown found are liSted in Finding of Fact 19, above. The tenting o

between the planks seems'to have been a defect in installation, as were the boards cut too short™

the other small areas of damage. A transition piece between the kitchen and the dining room

was never installed. The Claimant also complained about gaps between the edges of some boards

and

the walls, but it is unclear frorn the evidence whether the walls or the boards (or perhaps '

both) were not straight. The raised swale in the dining room was, according to Mr. Brown, within

industry standards and may have been attributable to the age of the house. -

Mr. Brown’s proposed solutions are found on'the last page of his teport, as follows:

“Issues associated with tenting are likely addressable by creating additional expansion space,

removing any nails pinching the floor, or removing any effects of pinching by the molding being




tight. Overcuts and planks damaged during installation can be removed and replaced if there is
" material availab_le to do so.” This may require signiﬁcant removal and re-assembly.” Clt. Ex. 2.
The report does not conclude that removal and replacernent of the floor is the only possible
solution.

Yet the latter was the only remedy that the‘Claimant would accept, and she kinsisted that it
be performed by someone other than the Respondent. The Claimant consulted with Floor Gem
-Services,- Inc., which provided an estimate of $7,079.65~-to remove the existing flooring and .. .. .
| replace it with an 1dentlcal Pergo lammate product. |

_The Claimant started complammg to the Respondent in February 2017. On February 28,
2017, she emailed a list of demands to the Respondent, including f‘Professlonally replace/repair
" laminate flooring by a contractor approved by the homeowner.” Fund Ex 8. The Respondent
re_]ected that request but agreed to “repair any- mstallatlon issues for which we are responsible.

A

- By our own forces, or by a vendor of our choosmg As an alternatlve the Respondent offered a
“dlscount of; b?:OO 00 or $400 00 “in lleu of doing anythmg funher ” Fund Ex 8

| _ The situation between the Claimant and Respondent had reached an impasse by mi‘d-
'_ March 2017. On March 14, 2017, the Respondent emailed: “If we can see our faults in our work
. out51de of mdustry standards we will address them > Fund Ex 8. The Claimant, however, would
not allow the Respondent into the home to inspect the work for possible repairs. The Claimant.
testlﬁed that she stopped talking to the Respondent because she did not trust him and was

A dlssatlsﬁed w1th his work. The Clalmant ﬁled a complaint with the MHIC on March 21, 2017

~ and the Respondent replied that, among other things, “The Complainant has not allowed us

? The Claimant testified that no flooring material remains.

10



acces’s to the residence to inspect her complaints following our most recent efforts to resolve any

issues pertarmng to the floor product and/or its installation.” Fund Ex. 7.

Sectlon 8-405(d) of the Busmess Regulatlon artlcle states “The Comm1ssron may deny a

‘ .olaun 1f the Commrssron ﬁnds that the. clarmant unreasonably rejected good falth efforts by the

| oont ractor to resolve the clarm ? Nothmg inthe record suggests that the Respondent was not

actmg in good faith to resolve the claim. He had offered to mspect the ﬂoor and correct’ any

inst:

allation defects that were outsrde of 1ndustry standards.” Apparently, the Complamant had

other grievances about the Respondent before the flooring problems appeared notably excessive

dust damage to a w1ndow casernent and fallure to furnish and install a faucet Still, the ; ‘

. ev1d ence estabhshes that the Respondent was makmg a good faith effort to resolve the

Clarmant ] complalnts Her lack of trust in the Respondent did not provrde a reasonable basis for-

barring him from the home and preventlng him from mspectlng the ﬂoor -

obv

allo

In fact the Claimant had absolutely nothmg to lose by allowmg the 1nspect10n Qulte |

1ously, there were some defects in the Respondent s work. If the Respondent had been '

wed to see the condition of the floor, it is entirely possrble that the parties could have reached

an acceptable solution. If not, the Claimant still would have had the same avenues of complaint

and

claim against the Respondent.

I thus find that the Claimant is not eligible for compensation from the Fund _bec'ause she

~ unreasonably rejected the Respondent’s good faith efforts to resolve the claim. Accordlngly,

there is no need to calculate the amount of the flooring contract or the payments the Respondent

received under the contract.

11




PROPOSED CONCLUSIONS OF LAW
B conclude that the Clalmant has not: sustalned an actual and compensable lnss asa result
~of the Respondent’s acts or omissions. Md. Code Ann Bus Reg. § 8-405(d)
. RECOMMENDED ORDER v
1 RECOMMEND that the Maryland Home; Improvement Commission:
ORDER that the Mafyland_ Hdme_ improvgment.Gnaranty.Fund deny the Clain;ant?s W
v ‘clalm and 4 o | . |

ORDER that the records and pubhcanons of the Maryland Home Improvement

: Comnnssmnlfeﬂecttlnsdec1s1qn. S Slgnature on Flle
. January 31,2019 ST N
Date Decision Issued - .~ - Richard O’ Connor £
= , ' : '- Adm1mstrat1ve Law Judge :
| ROCIk;‘)r | |

o #ITTR63
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' PROPOSED ORDER

WHEREFORE, this 25" day of March, 2019, Panel B of the Maryland

Home Improvemeni Commission approves the Recommended Order of the

Admrnl:ttative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Order will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period

during which they may file an appeal to Circuit Court.

Michael Shilling
Panel B

MARYLAND HOME IMPROVEMENT COMMISSION




