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ETHAN §. BURGER IMPROVEMENT COMMISSION
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FINAL ORDER

WHEREFORE, this 2™"  day of August, 2011, Panel B of the Maryland
Honie Improvement Commission ORDERS that:

1} The Findings of Fact of the Administrative Law Judge are Amended as
follows:

A) Finding of Fact No, § is Reversed.

2) The Conclusions of Law of the Administeative Law Judge are Amended as
follows:

A} Pursuant to Business Regulation Article, §8-405(e)(5), Annotated Code
of Maryland, which was enacted by the Maryland Legislature, cffective
October 1, 2010, the Commission may not award to a Guaranty Fund
cluimant an amount greater than the amount paid by or an hehalf of the
claimant to the original contractor against whom the claim is filed. Saidl
amendment to the statute applies to any pending Guaranty Fund ¢laim,

for which the adjudication of the Commission is not yet final w5 of
QOctoher 1, 20140,
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B) The Administrative Law Judge found that the Claimanis paid

a total of $2,107.00 to the Respondent. Therefore, pursuant to Business
Regulation Article, §8-405{e)(S), Annotated Code of Maryland, the
maximum amount which may be awarded to the Claimants in this matter

is 22, 10°7.00.

() Based on review of the record in this matter, the Commission concludes
that the Claimants have failed to meet their burden of proef. Business
Regulation Article, §8-407(e){1), Annotated Code of Maryland, provides that,
at a hearing, the claimant has the burden to prove an actual loss as a result of
unworkmanlike, inadequate, or incomplete home improvement work by

the respondent contractor. In this case, there was a dispute whether the
Respondent performed in an unworkmanlike manner. The burden was on
the Claimants to prove that the Respondent’s workmanship failed to meet
acceptable trade standards. As acknowledged by the Administrative Law
Judge, there is no expert evidence in the record in support of the Claimants’
allegation of unwoerkmanlike performance by the Respondent. After review
of the entire record in this matter, the Commission concludes that the
evidence presented in support of the Claimants® claim is legally insufficient
to prove that the Respondent performed an unworkmanlike home '
improvement.

3) The Recommended Order of the Administrative Law Judge is Amcnded as
follows:

A) Tursuant to Business Regulation Article, §8-407(¢){1), Annotated Code
of Marvland, the GGuaranty Fund claim of the Claimants is DENIED.

4} This Final Order shall become effective thirty (30} days from this date. During
the thirty (31 day period, any party may file an appeal of this decision to Circuit
Court.

I Jean White

Chair - Panel B

MARYLAND HOME IMPROVEMENT
COMMISSION
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STATEMENT OF THE CASE

On or about July 13, 2009, Ethan 5. Burger {the Claimant) fifed s clain (the Claim) with
the Maryland Home Improvement Commission (the MHIC or the Commission) Guaranty Fund
{the Fund}, for reimbursement of the actuat losses he und his wife wllegedly sufferce us u result
ot the uvts and omissions of Jumes Martins, ta Amercun Landscaping, Inc. (the Licensee). After
inrvestigatton, the Comimission issued an April 8, 2010 Hearing Order und forwarded the case 1o
the Office of Administrative Hearings (OAH) on April 15, 2010,

On May 19, 20100 T conducted 4 hearing on the Cluim at QAH's Administrative Law

Building in Hunt Valley. Marytand, pursitant to the Maryland Annotated Code's Business



Regulution Anticle' § 8-407(a) {incorporating the heuring provisions of Business Regulation
Article § 8-312).% Because the Claim was originally filed onty by Mr. Burger, and he and his
wife (Neva W, Grant) jointly own the subject property (the Property), Mr, Burger requested and 1
granted his request w inctude Ms. Grant as an additional Claimant.” The Claimunts represented
themselves, Assistant Attomey General Eric B. London appeared on the Fund’s behalf, and Amir
D). Gibbs, Esquire, represented the Respondent,

The contested case pravisions of the Administrative Procedure Act, Md. Code Ann., State
Gov' §§ 10-201 through 10-226 (2009); the Commission’s Heiring Regulations, COMAR
09.01.03, 09.08.02.01, and 09.08.03; and OAH's Rules of Procedure, COMAR 28.02.01. govem

procedure in this case.

ISSUES

Dhid the Claimants sustatn an sctual loss as a result of the Licenser™s acts OF OMissions
and, if so, what amount are the Claimants entitled to recaver from the Fund?

SUMMARY OF THE EVIDENCE

Exhibits
The Claimants submitted the following documents, which [ admitted into evidence as the
exhihits numbered helow:

L. Froposal, dated March 19, 2008

" Thruughout 1his Recomniended Deciswon, the 2010 Replucement Yolune o the Marvhand Annotsted Cude's
Business Regulauon Article will be referred o us the Business Reguluton Article.

“On May 17, 2010, the Licenses requested a postponement of this heartng, which the OAH denied as untimely filed.
* COMAR 0408 .03.02C prohibits a party from amending a cluim undess the cliimunt can sutisfaviorily astablish that
either the (11 Claimant dad not know and could not have reasombly ascerrained the faets s which the proprised
amendment is based at the trme the claim was filed; or () Clumant's proposed amendment would not prejudice the
cantractor whise conduer gave rise  the clam™ Certainly, amending the Cluim we melude Boh Property swners as
Jeintclaimants will nonm aty way prejude the Licenses.
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9.

The Claimants’ checks payable 1o the Licensee®
Series of emuils between the Claimants and the Licensce
Eleven photographs

Contract, invoices, and communications between the Claimants and Fine Eurth
Landscape, Inc.

Broken off picces of mortar/concrete
Nine photographs
December 30, 2008 letter to the Claimants from Fine Earth Landscape, Inc.

Tanuary 29, 2009 letter from the Licensee to the Claimants

The Licensee submitted the following documents, which I admitted inte evidence as the

exhibits numbered below:

L

[ K%

7.

Four photographs

Contract, signed May 13, 2008

February 27, 2009 MHIC Complaint by Mr. Burger aguinst the Licensee
51x photographs

Phatograph

Photograph

Murch 11, 2008 Customer Contact Information

‘The Fund submutted the following documents, which [ admutted iato evidence as the

exhibits numbered below:

L.

M

3

April 16, 2010 Notice of Hearing
Aprl 8, 2010 Hearing Order

The Licensee’s certitred licensing histoy

! These checks doe mn odd op we the el smount the Clumants pand o the Eacenses, bot ke Dicensee does mo

dispute the amuounts pad.



4. Tuly 13, 2009 Claim

5. July 30, 2009 letter from the Commissiun to the Licensee

Testimony

The Clitmants each testitied and also presented the testimony of Pamely Schactfer, who

wus qualified as a real estate agent.

The Licensee testified on his own behalf and presented the testimony of the following

additional witnesses:

e Karen Martins, the Licensee’s General Manager

* Paul Smith, the Licensee’s Foreman

> William F. Beatty, the Licensee™s Estimator
FINDINGS OF FACT

[ find the following facts by a preponderance of the evidence:
L. At all relevant times, the Licensee was a licensed home improvement contractor,
License # 01-4783, who operated a business trading as American Landscaping, [nc.

2 I or around March of 2008, the Claimaunts dectded to repluce their front

walkway, stoop and steps.
3 After meeting with a number of contructors and reviewing several bids, on May

[3, 2008, the Claimants entered inte a contract (the Contract) with the Licensee, to perform the

lollowing work (the Work):

- Patch cracks in concrete;
- Furmish and install approximately fifty square feet of iregularly shaped
Hlagstone,



- Set tlagstone in montar; and
F o Clean-up and haul away all debris.

4, Before the Work began, the Claimants showed the Licensee’s representatives
their rear patio as an example of what they wanted on their front walkway and steps.

5. After the Work began, the Claimants expressed to the Licensee’s representatives
their concem that the walkway and steps might not be sale for traversing by their elderly parents.

8. By June 12, 2008, the Claimants had paid the Licensee the full Contract price for
the Work, $1,791.00, plus an additional $316.00 for flagstones better matching the house,
without warving their concemns regarding problems they expected the Licensee to fix.

7. Not until after the Work was completed and the mortar began (o crack and flake
away did the Licensee advise the Claimants of the necessity of sealant to properly maintain the
Work, which the Licensee would only install at un additional charge of approximately $300.00.

8. The Work performed by the Licensee was unworkmanlike in, among others, the
fotlowing ways:

- The Waork did not conform with the flagstone on the Claimants’ rear
stepsfpatio;

- The overhang and step treads were inconsistent in depth und thickness,
making them unsafe,

- The Flagstone instulled wus irmegular on the top, preventing water from
runming off properly and making them difticult to traverse safely;

- The flagstones were set too far upart;

- Mortar was sloppily installed so that it covered the edges of the flagstone:

A



P Approximately a live-foot by six-foot urea of lundscaping was
unnecessanly destroyedd;
- No sealunt wus placed over uny of the Work;
¥ ‘The mortar was not uniform in coior;
- The martar became lumpy, itaky and discolored; and
» Dirt was sceping into the walkway.
9. Berween approximately August und September 2008, the Licensee sent its

representatives back to the Property on about three occasions to make repairs, which resolved

some but not all of the deficiencies in the Work.

0. Onorabout September 16, 2008, Mr. Burger tripped on broken mortar on his way
to get the newspaper.
I On December 16, 2008, the Cluimants made a complaint about the Licensees

Work to the Montgomery County Office of Consumer Protection.

12 On or about Decemnber 31, 2008, the Claimants obtained an estimate from Fine

-

Earth Landscape, [nc. (Fine Earth) for repair and replacement of the Licensee's Work, which
included the following:
- Removal ind replacement of front walkway and steps; and
- Replucement of I;Imclscuping darnaged by the Licensee’s workmen.
13 On Febraury 27, 2009, Mr. Burger filed with the Commission @ Complaint against
the Licenses.
14. On July 13, 2009, Mr. Burger filed his Claim with the Commission.

15 On July 30, 2009, the Commission notified the Livensee of the Claim.



6. The Claimants paid Fine Earth a total of $7,473.00 for its repair and replacement
of the Work and additional sums for replacement of landscaping dumaged by the Licensee’s

workmen.

DISCUSSION

Pursuant 1o Business Regubution Article 8§ 8-405(x1) and B-407(ei 1), to recover
compensation from the Fund, the Claimants must prove, by a preponderance of the evidence, that
they tncurred an actual loss, which resulted from a ticensed contractor's acts or omission.
Bustness Regulation Article § 8-401 defines an “actual [oss™ as “the costs of restoration, repair,
replacement, or completion that arise from an unworkmanlike, inadequate, or incompiete home
improvement.” For the reasons sct forth below, 1 conclude that the Claimanis have met this
burden, by proving that the Licensee fuiled to perform a workmanlike job and that the Claimants
incurred an actuad loss, entitling them to an award of $7,473.00.

The Claimants testified regarding and presented clear photographic evidence
demonstrating the problems with the Licensee’s Work, As a result, [ find that an expert 15
unnecessary for T;'IE to find that deficiencies existed, as listed in my factual findings and as
described in the letter written to the Claimants by the replacement contractor, Fine Earth. The
Ctaimants further established the terms of and payments made on the original Contract with the
Licensee and on the contract with Fine Earth to repairfrepluce the Work,

The Licensee seeks to pluce the blame for any problems on the Claimants hecause they
usked tor ieregular flagstone and Jid not ask or pay for sealing the Work, Yet the testimony of
both the Claimunts and the Licensee’s witnesses convince me that the Licensee hus misplaced

the blame in this cose.



I believed the Clumants when they testificd that, by using the term “irreaularly shaped
flagstone,” they were referring only to irregulurly shuped sides, assuming that the tops would be
safely tlat, as was the case with their rear patio. They testified that they showed their rear patio
to the Licensee’s agent, William F. Beatty, with whom they negonated the Contract and asked
him to give them similar stonework in the front of their residence. Mr. Beatty testified that he
remembered being shawn the rear patio at that time, but that he could not remember what was
said about it. Consequently, the Claimants’ testimony is unrefuted in that regard. While the
Licensee's witnesses Iestified to the difference between what the Claimants asked for, irregular
flagstones, and what they apparently wanted, random flagstencs, not one witness testified when
and if any of the Licensee’s representatives fully explained that difference to the Claimants
before Work commenced. In contrast, Fine Earth explained the difference o the Claimants and,
therefore provided the Claimants with what they required. Contrary to the Licensee’s
contention. simply because Ms. Grant testified on that peint that she hod “learned her lesson,™
does not mean that it1s her fault that she chose the wrong flugstone in the first place.

Anuther example of misplaced blame involves the Claimants’ alleged failure 1o ask that
the Work be sealed or cured to maintain i1t integrity. Not one of the Licensee's witnesses
testified that the option of sealant was raised before the completed mortar and stone began to
seep, (lake and discolor. Mr. Beatty specitically tesufied that he had no recollection of anyone
mentioning the uptien of sealant before the Work commenced. Yet, the Licensee {who
adrmittedly bad victuafly nothing to do with the Contract or the Woark until after problems arose)

complains that the Claimants should have purchased sealant, but they were ullegedly unwilling 1o

pay for it



By working as a licensed home improvement contractor, who advertises himself and his
staff as experts in stone and masonry work, the Licensee is under an abligation to assure that
customers lacking that degree of expertise know what they wiil be getting when they enter into a
contruct with his company. The fact that the Claimants did not question how sufe the steps and
walkway would be until around two weeks after the Work commenced, does not excuse the
License and his staff from failing to explain to them any safety concemns raised by iregular
Hagstone. The Licensee and Mr. Beatty testified that weather conditions may cause flaking and
discoloration of unsealed maortar. If sealunt or curing were necessary to maintain the integrity of
the Work, the Claimants needed to be made aware of that fact before the Work began.

Finally, if the Claimants™ rear patio contained random rather thun irregular flagstone and
that random flagstone patio was shown to Mr. Beatty as an example of what the Claimants
wanted, it was incumbeni upon him to explain the difference to them between what he was
shown and what the Licensee would be providing in the front of their Property. While the
increased price of changing the Contract (o meet the Claimants” actual needs might have resulted
tn a higher price and the Licensee’s possible loss of its bid for the Contract, such a risk should
not have deterred the Licensee from providing the Cluimants the benefit of his expertise.

Consequently, [ conclude that the Claimants have met thetr burden of prouf und are
entitled to an award lrom the Fund under the following formuia set forth in COMAR
DG 0B.03.03B(3 ey

B. Measure of Awurds from Guaranty Fund.

{3 L'nless 1t determines that a particular claim requires a unigue
measurement, the Commission shatl measure actual toss a5 follows:

fo) If the contractor did work according to the contract and the

cluimant has solicited or ts soliciting another contrwtor to complete the contract,
the ¢humants actuad loss shall be the umounts the claimant has paid to or on

g



behulf of the contractor under the orginal contract, added to any reasanable
amaounts the claimant has paid or will be required to pay another contractor to
repair poor work done by the onginal contractor under the ariginal contract and
complete the original contract, less the onginal contract price. If the Commission
determines that the original contract price is too unrealistically low or high to
provide i proper basis for measuring uctual loss, the Commission may adjust its
measurement accoidingly.

Lsing the above formula, I caleulate the Cluimants® uctual loss as follows:

$ 2,107.00  Amount the Claimants paid the Licensee

+ 7.473.00  Amount required to repaivreplace the Licensee’s Work
$ 9,580,006 Total amounts paid by the Claimants

= 2.107.00 Contract price

3 747300  The Claimants’ actual loss

Reimbursement of the Cluimants for the Licensee’s destruction of their landscaping
would constitute an award of compensatory damages, which cannot properly be obtained from

the Fund. See COMAR 09.08.03.03B(1}z).

CONCLUSIONS OF LAWY

Based upon the foregoing Findings of Fact und Discussion, { conclude that the Claimants
have met their burden of proving that they incurred an actual loss as a result of the Licensee's
unworkmanlike performance of the Work. Business Regulation Article §§ 8-405(2) and 8-
407(e) 1). The total amount of that loss is $7,473.00, which the Clauimants should be awarded

from the Fund. COMAR 09.08.03.03B{3}¢).

RECOMMENDED ORDER

Upon due considerauon, | RECOMMEND us follows:
B The MHIC ORDER that the Claimants, Ethan 8. Burger and Neva W, Grant., he
awarded 37,473.00 from the MHIC Fund, for the actual losses they sustained as a

result of the Licensee’s unworkmanlike home improvement work;

10



£ The Licensce, James Murtins ta American Landscaping, Inc., be ineligible for an
MHIC license, under Business Regulation Article § 8-411(3), until the Fund is
reimbursed for the full amount of the award pad pursoant toats Order, plus
annual irterest of at least ten percent {10%); and

3. The records and publications of the MHIC reflect this decision,

August 9 2010
Date Marleen B. Miller

Administrative Law Judze

MBMEke
#1588

il
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Proposal, dated March 19, 2008
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Contract, signed May 13, 2008
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March 11, 2008 Customer Contact information
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April 16, 2010 Notice of Hearing
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The Licensee’s certitied licensing history
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PROPOSED ORDER

WHEREFORE, this 5th day of October 2010, Panel B of the Maryland
Home Improvement Commission approves the Recommended Order of the
Administrative Law Judge and unless any parties files with the Commission
within twenty (20) days of this date written exceptions and/or a request to present
arguments, then this Proposed Qrder will become final at the end of the twenty
(20) day period. By law the parties then have an additional thirty (30) day period
during which they may file an appeal to Circuit Court.

Marilyn Jumalon
fanel B

MARYLAND HOME IMPROVEMENT COMMISSION



