Subtitle 03 COMMISSIONER OF
" FINANCIAL REGULATION

."0‘9.83.12 Foreclosure Procedures for Residential
Property

Authority: Real Property Article, §7-105.1[{c)(4) and ()(2)(vii)], Annotated
Code of Maryland

Notice of Proposed Action
[11-264-P].

The Commissioner of Financial Regulation proposes to repeal
existing Regulations .01—.03 and adopt new Regulations .01—.12
under COMAR 09.03.12 Foreclosure Procedures for Residential
Property. These regulations would also replace the existing
emergency regulations, which expire on October 25,2011,

Statement of Purpose
The purpose of this action is to provide procedures for foreclosure
ol residential property as requited by Ch. 355, Acts of 2011
Emergency regulations have been in effect since July 1, 2010, but
Were not made permanent in anticipation of changes to the law during
the 2011 Session. These regulations will incorporate those changes as

well as provide form documents as directed by the General Assembly
in Ch 353,

Comparison to Federal Standards ‘
There is no corresponding federal standard o this propesed action,
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Estimate of Economic Impact

The proposed action has 1o economic impact,
Economic Impact on Small Businesses

The proposed action has minimal or no economic impact on small
businesses,

Impact on Individuals with Disabilities
The proposed action has no impact on individuals with disabilities.

Opportunity for Public Comment
Comments may be senf (0 Anne B, Norton, Deputy
Commissioner, Division of Financial Regulation, 500 North Calver:
Street, Baltimore, MD 21202, or call 410-230-6367, or email to
ANorton@dllr state.mdus, or Fax to 410-333.0475, Comments wili
be accepted through November 7, 2011, A public hearing has not
been scheduled.

NOTE: AH appendices referenced in this chapter appear
at the end of the Proposed Action on Regulations section of
this issue of the Maryland Register.

.81 Definitions.
A In this chapter, the Jollowing terms have the meanings
indicated.
B. Terms Defined.
{1} "Addressed envelope” means: .
{a) An envelope that is preprinted with the atlere LRt
should be delivered: Iy
(B) An envelope that coninins a lgbel With’a preprinted
address where it should be defivered: or BT S

fci An envelope with a window that will accommodite. q.

visible preprinted cover page that contains an addressivihere! the

ervelope shouwld be deifvered with instruciions orzhow to:use the -

cover page fo display the address. o
(2} “Administrative law judge” has the maanin
COMAR 28.62.01.02B¢1). T
{3} "Borrower” means:
{a) A morigagor; or
ib) A grantor of'a deed of trust.

) “Commissioner” means the Commissioner of Finaricial

Regulation in the Depariment of Labor, Licensing, and Regulation,

(3} “Date of default” meuns the first colendar day after the
borrower has failed to meet the borrower's obligations under the
terms of the debt instrument where the debt instument characterizes
that jailure as a defaulr,

(6) “Debt instrument” means an agreement, promissory nole,
o other evidence of @ mortgage foan.

(7) “Final loss mitigation affidavit” has the meaning stated in
Real Property Article, §7-105. Ha). Annotated Code of Marviand.

{8) “Foreclosure mediation” has the meaning stated in Real
Property Ariicle, §7-105.1{a), Annotated Code of Mearyland,

(9) “"Housing counseling services” has the meaning stated in
Real Property Article, §7-105.1{a), Amiotated Code of Marviend

{18) Inspection.

(a) “Inspection” means a limited nonintrusive examinaltion
to determine accupancy status of a property.
(b) “Inspection” may inctude, but is not limited to:
(1} Physical survey of the property: or
(it} Review of loan documents, recorded NSTrLtents,
court orders, public records, photos taken upon physical survey of
the property, or other documents identifying loan twpe or ownership.

(11} "Loss mitigation analvsis” has the meaning stated in Real

Property Article, §7-103.1{a}, Annotated Code of Marviand.

here it
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{12} "Loss. mifigation program’” has the meaning stated i Real”
Property Article, §7-105. 1), Anotared Code of Marviand.

(13) "Mediator” means the administrative law Judge within the
Maryland Office of Administrative Hearings who will serve as the
nreutral thivd party in a foreclosure mediation.

(14) “Mortgage lender licensee” means a person licensed
under Financial Institutions Aricle, §§11-301-—11-524, Annotated
Code of Maryland,

15 "Mortgage loan” means any loan or extension of credit
secured by residential property.

{16) "Mortgage loan oviginator licensee " means an individual
licensed under Financial Institutions Avticle, §§11-601—11-615,
Ammotated Code of Maryland,

(17} Owner-Occupied Residential Property.

{a) “Owner-occupied residential property” has the meaning
stated in Real Property Article, §7-105.1¢a), Arnctated Code of
Maryland,

b} "Owner-occupied residential property” does not include
broperty secured by mortgage loans or other debt instruments if the
borrower is:

(i} One or more persons who have made a written
statement in connection with the original loan application that the
toan is for business or investment purposes;

: (i} A corporation;
tit A limited liabilipy comparny;
VLA found venture, or
. V) Aparmership or a limited partnership.
(18} "Persondias the meaning stated in Finaneial Institutions
30L(b), Annoated Code of Maryland.
“relintinary loss mitigation affidavit” has the meaning
Praperly Aricle, §7-105.1 @), Amnotated Code of

-202(n). _
' (21) Representative of the Secured Pary,
pr'e&éﬁta!i ve aof the secured party” means o person
resentative authority o perform  the duties and

responsibilities of the secured party.

(B “Representative of the secured party” does not inclide
tormey-deting solefy as legal counsel on behalf of the secured

Lparhenr on behalf of the representative of the secured party, unless

specifically authovized 1o perform the duties and responsibilifies of
the secured party.

f¢) “Representative of the secured party” includes an
arOImey acling as irustee under a deed of trust.

(22} "Residential property” has the meaning stated in Real
Praperiv¥rticle, §7-105.1 (@), Annotated Code of Maryland,

(23) “Secured party” has the meaning stated i Maryland Rule
14.202¢q).

(24) Single Family Dwelling Unit,

(@) “Single family dwelling unit” means a structupe
principally designed for the residential habitation aof one family,

(b} “Single family dwelling wnit” inciudes an individual
residential condominium unit within o larger structure or complex,
regardiess of the total number of individual vmits in that structure or
complex.

fe) “Single family dwelling wnit” does not include a
structure that:

(i) Is not intended, and has never been used, for human
habitation; or

(i) Is intended for human habitation and has never been
occupied and Jor which a use and occuparncy permit, if vequired, has
never been (ssued.
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.62 Notice of Intent to Foreclose................
A, Subject to §SE and F of this regulation, a person required fo
send a notice of intent to foreclose under Real Propeity Article, §7-
1051 Annotated Code of Marviond, shall send a notice of infent to
Joreclose, which shall Fully conform with §B, C, or D of this
regulation,
R. Owner-Oceupied Residential Property.

(1) Subject to §C of this regulation, a notice of intent 1o
Joreclose on owner-occupied residential property shall be in a Jorm
substantially similar to that in Appendix A of this chapter.

(2} For purposes of Ihe notice set forth in §B(L} of this

* regulation, the names and license numbers of mortgage lender
licensees and morigage loan originator Hcensees are required to be
inciuded in the notice only if this information 1s incliuded on or
vecorded with the security instrument securing the morigage loan
velated 1o the notice, or is otherwise mown 1o the person sending the
notice. If the morigage lender was exempl from licensure under
Financial Institutions Article, §11-501 et seq., Anmotated Code of
Maryland, at the fime the morigage loan was made, then agnorigage
lender license number is ot requived under this section. If the
mortgage loan originator was exempl from licensure under Financial
Institutions Article, $11-601 ef seq., Anmotated Caode of Marviend, at
the time the morigage loan was orviginated, then o morigege lender
license number is not requived under this section. .

(3} The notice of intent to foreclose may include
addendum, sequenced at the end of the notice of intef
with additional information, a notice, oy advice (
that is requived in advance of commencement /
cavenant of the deed of trust or mortgage that'is
notice, or by the serwcer, investor, insirer, O j
guidelines applicable to the deed of trusi orpiorigage.
subject of the notice, provided the additional ipfotma
advice does not contradict any information re ol
in the notice of intent to foreclose. :

(4) The notice of intent ta foreclose sha
same envelope or package )

fa) A less mitigation application
programs that are applicable to the loan securea
deed of trust that is the subject of the nofice. Hthe
not have its own loss mitigation application, the secnredipa)

use the form of loss mitigation application sef forth in Regultinon- 2007

of this chapter;

(b} Instructions for completing  the loss  wiiligation
application with a telephone number to call to confirm receipt by the
secured party, or represeniative of the secured party, of the
completed application,

(c) A description of the eligibility requivements for the loss
mitigation programs offered by the secured party that may be
applicable to the loan secured by the morigage or deed of trust that is
the subject of the notice. If the morigage loan is owned, securitized,
msured, or guaranteed by the Federal National Morigage
Association, Federal Home Loan Morigage Corporation, oF Federal
Housing Administration, or if the servicing agent is participaiing in
the federal Making Home Affordable Modification Program jalso
Tmown as “HAMP"), providing documentation lo the borrower as
required by those programs satisfies the vequirement to provide o
description of the eligibility requirement Jor the applicable loss
mitigafion program, and :

(d) An addressed envelope in conformity with Regulation .07
of this chapter addressed to the person (an individual, a group of
individuals, or a department such as a “Loss Mitigation
Department”'j responsible for conducting the loss mitigation analysis
on behalf of the secured party for the mortgage loan.

C. If the basis for the authorily to Jfareclose on the owner-occupied
residential property is a homeowners' association lien, condominium
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association lien, mechanic’s lien, o similar siafutory or contractual
lien or & basis other theaw a mortgage loan default, a-notice of intent -
to foreclose shall be in a form substantially similar 1o that in
Appendix B of this chapter.

. Not an Owner-Occupied Residential Property.

(1} A notice of intent io foreclose on residential property that is
not an owner-occupied vesidesitial property shall be in a Jorm
substantially similar to that in Appendix C of this chapler.

(2) A notice of intent to foreclose under §D() aof this regulation
shall be sent to the borvower and record owner only if the secured
party, or representative of the secured party, has a reasonable belief
that the residential property is not owner-occupied residential
property.

(3) If the borrower or record owner contests the determination
that the residential property is not owner-occupied residential
property, and it is determined that the resideniial property is owner-
oceupied vesidential property, the secured party shall send the
appropriate notice of intent fo foreclose in compliance with Keal
Property Article, §7-105.1, Annotated Cade of Maryland, and this
regulation. '

E. Filing Electronically. A person required to send the
Commissioner a copv of a notice of intent to foreclose under Real
Propery Article, $7-105.1, Annotated Code of Maryiand, shall meet
that vequivement by making an electronic submission within 3
Bisiness days of mailing a notice of infent to fareclose through the

" Cemmitisioner s Notice of Intent to Foreclose Electronic System (the

The System is located at
state.md.us/NOIwebicontent/Home.aspx, @ link s
: ble,  om the Commissioner’s  website  al
W dllr stcre md.us/finance.
“The.secured. party, or representative of the secured pariy, shall
wrmglion required in a form provided for under §B, C,
ulation in the spaces indicated by brackets and blank

‘Cotmmissioner shall retain an electronic copy of all
s.magde on the System for at least 6 months.

L {g;j; Loss Mitigation Affidavit,
2 A Subjeet to §B of this regulation, a prefiminary loss mitigation

iffidavilFequired by Reol Property Article, §7-103.1()(3), Annotated
“ade"of Marviend, and this chapter shall be in a form substantially
simtlar to that in Appendix D of this chapter.

B. The secured party, o representative of the sectred party, shail

include all information required in the form provided for under $4 of
this regulation in the spaces indicated by blank lines.

.04 Final Loss Mitigation Affidavit

A. Subject 1o §B of this regulation, a final loss mitigation affidavit
required by Real Property Article, §7-103.1 (H{4), Annotated Code of
Marvland, and this chapter shall be in a form substantially similar to
that in Appendix E of this chapier.

B. The secured party, or representative af the secured party, shall
include all information required in the form provided for under §4 of
this regulation in the spaces indicated by blank lines.

.5 Request for Foreclasure Mediation.

A. Subject to 8B of this regulation, a request Jor foreclosure
mediation  vequired by Real Property Aricle, $7-105.1 4,
Annotated Code of Marvland, and this chapter shall be in-a Jorm
substantially similar to that in Appendix I of this chapter.

B, The secured party, or representative of the secured par(y, shall
include all information required in the form provided for under $4 of
this regulation in the spaces indicated by blank lines.
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-U8 Loss Mitigation Application and Instructions.....
A secured party, or representative of the secured party, that does
not have its own loss mitigation application shall use o loss
mitigation application in a Jorm substantially similar io that in
Appendix G of this chapier.

07 Addreysed En velope.

A The following addressed envelopes are required by this chaprer
and shall be in the form and include the information set forth in this
regulation,

B. Required dddressed Envelapes,

(1) An addressed envelope accompanying the Notice of Inlent
to Foreclose shall he directed to the person responsible for
conducting loss mitigation analysis on behall’ of the secured party
{the person may be an Individual, & group of mdividuals, or a
department such as a “loss mitigation department”).

(2} An addvessed envelope accompanying the Preliminary Loss
Mitigation  Affidavir {(f applicable) shall be directed o the
Joreclosure attorney handling the foreclosure ons behaif of the
secured party.

{3) The two addressed envelopes accompanying the Final Loss
Mitigation Affidavit shall include.

a) For the addrvessed envelope o be mailed 1o the cleric of
Iy :

the court with a request Jor foreclosure mediation:

{1} The address of the Cleri; aof the Court; aned

(ii) The words “Request Jor Foreclosure Mo

the fuce of the addressed envelope in at least [4-poinr boid

(b} For the addressed envelope o be aai

Joreclosure attorney in comection With a request jor.

mediation, the address of the foreclosure attor

Joreclosure on behalf of the secured parny. ¢

C. A copy of any addressed envelope described
need not be filed with the Clevl; of the Court,

.08 Notice of Filing to Accompany a Prelimitmify
Affidavir.
A A form substantially similar to the Jorn i

chapter shall be used o comply with the notice of filing-requireme: _
when accompanying a preliminary loss mitigation affidayi '.S"wé_!!
as an order to docket or complaint to Joreclose, as requive by Rezil
Property Article, §7-105.1, Annotated Code of Meryland,

B. The form used under this regulation to comply with the notes
of filing requirement to accompany a preliminary loss THELEgTEHON
affidavis shall be the first in the sequence of papers and documents in
the packet sent to the borrower.

C. The preliminary loss mitigation affidavit shall be the second in
the sequence of papers and dacuments in the packet sent to the
borrawer and shall be divectly behind the form used under 54 of this
reguiation.

L. The remainder of the Papers and documents in the packet sent
to the borrower may be in any other sequence.

E. The sequence requirements of §§B and C of this regulation
apply only to the papers and documents sent 10 the borrower,

09 Notice of Filing to Accompany a Final Loss Mitigation
Affidavit.

A A form substantially similar to the Jorm in Appendix I of this
chapter shall be used to comply with the notice of filing requirement
when accompanying a final loss mitigation affidavit and the form
used under this chapter to request foreclosure mediation, as well as
an order 1o docket or complaimt to Joreclose, as requived by Real
Praperty Article, §7-103.1, Annotated Code of Maryiand.

B. The form used under this section to comply with the notice of
Jiling requivement o accompany a final loss mitigation affidavir shall
be the first in the sequence of papers and documents in the packet
sent to the borrower, and shall be on vellow paper.

o submrission | of informéition
Joreclosure iediation under this regulation by an electronic method

@{ixiguﬁon >

’. PPWZL{EJ;’ H of s

Co The forii used under his chapter fo request Joreclasure
mediation shall be the second in the sequernice of papers cne
documents in the packer sent to the borrower and shall he directh
behind the form used undey $4 of this regulation,

D. The jfinal loss mitigation affidavit shall be the third in the
sequence of papers and documents in the packet sent to the borrower
and shall be directly behind the Jorm used wnder this chapter g
requesi foreclosure mediation,

E. The remainder of the papers and documents i the packet sent
to the borrower may be in any other sequence.

. The sequence requirements of $B, C, and D of this regulation
apply only 1o the papers and documents sent to the borrower.

A0 Office of Administrative Hearings.

A The Office of Adminisrative Hearings shall provide the
Borvower(s) Information Worksheet and the nstructions regarding
the documents and mformation that must be provided by each parry
to the other and to the Office of Administrative Hearings in a form
substatially similar to that i Appendiz J of this chapter.

B. Appearance.

(1) dt a scheduled foreclosure mediation, the secured party, or
arepresentative of the secured party, shall be present in person or by
telephonic means Jor ihe entirety of the foreclosure mediation.

W A2 I the secured party, or a represemative of the secured
pa;'m/mis W appear for the entirety of the Soreclosure mediation,

Cthensghe s cired party shall be deemed 10 have fuiled to appear
pum'ygnl b3 C’(}F\/'f}if{ 28.02.01.23.

LT3 I ke médiator determines that o pariy fails 1o appear at o
sehediiled Joteclosure mediation, then the mediator shall file a notice
lo the appropr te cirinit court stating such o finding.

'C. Filing Llectropically. The Commissioner may allow the
and documents  required Jor the

16y the Conumiissioner.

S céf'szp;.r.f.ft"?‘.'g:"any‘: peried of time preseribed by this chapter,

Marpland Rule-T -203 shall upply.

2 F lbng(JDzrpbcare Form,
wy. affidenit, application, or other Jorm submitted (o a cireuit

EolrT Uy reguived by this chupter may be g duplicate of the original

affidavit, application, or othes Sorm.

MARK A, KAUFMAN

Commissioner of Financial Regulation
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